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§ 250:37. Generally

The operational activities of a joint venture include a number of matters relating to the conduct of the internal affairs of the
enterprise, as well as compliance with all applicable laws and regulations that may be relevant to the continued existence of
the entity. As with any other business enterprise, matters such as staffing, acquisition, leasing of real and personal properties,
insurance, business licensing, and working conditions will need to be considered. One of the parties may be given the primary
responsibility for managing a specific operational area, or the joint venture agreement may simply set out a number of covenants
and agreements which obligate both parties to cause the joint venture to take certain actions.
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§ 250:38. Staffing

While the composition of the board of directors and the senior management team are key elements in determining the success
of a new joint venture, the ability to manage and influence the human resources strategies and decisions relating to the joint
venture is probably the most important, and often neglected, factor in determining which party ultimately has control over the
direction of the joint venture. If a foreign entrant in an international joint venture fails to assert itself into the human resources
activities of the joint venture it will likely be disappointed about how the know-how, skills and experience generated by the

operation of the joint venture are ultimately allocated between the parties. 1

When a party decides to use a joint venture to enter a new foreign market it is tempting, and generally cost-effective in the short
term, to allow the local party to take responsibility for staffing the business. In fact, in those cases where the local party sees the
joint venture as an opportunity to gain access to the “know how” of the foreign entrant and use it in activities outside of the joint
venture it is not surprising to see the local party eagerly step up to manage recruitment and training. In that situation the local
party often populates the joint venture with savvy engineers and other technicians from its main organization in order to ensure
that the foreign entrant's technology is quickly and efficiently absorbed. Once these persons have completed their education
process they are transferred back to the main organization of the local party where they proceed to teach others about the foreign
entrant's technology and develop ways to exploit the technology for the account of the local party without compensation to the
foreign entrant. If this process continues long enough the joint venture will forfeit whatever advantage the participation of the
foreign entrant may have provided over other companies active in the local market. In fact, the foreign entrant will find that its
local party has become a competitor and the joint venture has been stripped of all qualified local staffers.

Some foreign entrants may believe that the drain of technology and qualified personnel will not occur if the foreign entrant
has majority control over the ownership interests in the joint venture. However, if local employees do not see a day-to-day
commitment by the foreign entrant to learn local culture and business practices by transferring their own personnel and/or
actively recruiting new employees with no ties to the local party, they may quickly conclude that any long-term relationship
with the business conducted by the joint venture lies with allying themselves with the local party. When that occurs it become
much harder, if not impossible, for the foreign entrant to keep the joint venture from becoming part of the local party's network
and eventually the foreign entrant is forced to seek dissolution of the joint venture or conversation of the relationship into some
other type of strategic alliance such as a licensing agreement that calls for the local party to remit royalties based on its use of
the technology that the foreign entrant originally intended to transfer for use solely within the joint venture.

Assuming that a foreign entrant is interested in building a strong and lasting presence in the new market beyond just the initial
joint venture it must be prepared to invest the time and resources necessary to learn how business is conducted in the market and
acquire the information and experience necessary conduct the functions that the local party will be performing in the early stages
of the joint venture. For example, if the foreign entrant eventually intends to establish and grow its own sales and distribution
network in the new market it needs to develop its own pool of human resources with the requisite knowledge and with no
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conflicting loyalties to the local partner. While educating the local party about its technology is a necessary cost and risk to
the foreign entrant in launching the joint venture the foreign entrant can improve its own position by tapping into the sales and
distribution know-how of the local party. In fact, if the foreign entrant is not able to increase its knowledge base it is unlikely
that it will ever achieve success in the new market without depending on the local party.

In order to ensure that human resources issues are taken into account and addresses proactively in any new foreign joint venture
the foreign entrant should make it standard practice to select a multi-functional team that will take the lead in executing its
management responsibilities for each new joint venture. This team should be selected early enough that it can participate in the
negotiations relating to the structure, purpose and strategy of the joint venture and then proceed directly to implementing the
terms and spirit of the joint venture agreement. A competent human resource specialist, preferably with experience in the new
market and in launching foreign branches and joint ventures generally, should be part of this management team and should take
the lead in recruiting and hiring qualified and independent staffers from the local market to serve in key roles in the new joint
venture. The working assumption should be that these persons will be trained by the joint venture and not by the local party and
they will build loyalties to the joint venture as opposed to managers from the local party. If local party personnel are transferred
to the joint venture each transfer must be reviewed and approved by the joint venture's own human resources function and the
expectation should be that transferred employees from the local party will be given long-term assignments, three to five years,
to prevent rapid turnover and break down conflicting links to the local party. While creating a separate management team and
recruiting from outside the local party increases the start-up costs for the joint venture the benefits that may be realized include
a better understanding of the local market and a qualified local management group with a vested interest in the joint venture
and in seeing it succeed and expand in the future.
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§ 250:39. Service agreements

While a joint venture may employ its own personnel to provide administrative services (e.g., financial, legal, personnel, public
relations) in connection with the operations of the joint venture, it may be more cost-effective to have the joint venture enter into
a contract with one or more of the venturers to provide some of those services. Such a services agreement can be particularly
attractive in situations where the all or a portion of the joint venture's operations are to be conducted at or near the facilities of
a venturer. In any event, a management services agreement should:

 • Describe the types of services to be rendered;

 • Establish the fees to be paid to the provider; and

 • Make it clear that the provider's undertaking to provide services and advice to the joint venture is not to be construed
as a guarantee of the joint venture's success.
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§ 250:40. Management support services

Management support and commercial development services focus upon various management and strategic advice and services
in the joint venture's field of activity. In particular, the provider will be called upon to provide assistance with respect to
market research and the development of opportunities for commercializing the joint venture's products, including collection
and analysis of information relating to the market for products and services to be sold by the joint venture. While the provider
will have responsibility for retaining the personnel and consultants necessary to provide the services, and will agree to provide
such personnel to the joint venture upon request, such persons will be responsible to the chief executive officer of the joint
venture, even though the provider will be responsible for compensating such persons.
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§ 250:41. Administrative services

Administrative services refer to a variety of financial-related services, including:
 • Accounting;

 • Bookkeeping;

 • Tax and audit advice;

 • Budgeting; and

 • Legal services.

In many cases, these are the very types of services as to which one or more of the venturers may have considerable in-house
expertise, and it generally makes no sense for the joint venture itself to hire its own employees in this area, at least at the
commencement of the joint venture's operations. While the agreement will elude to specific services, it is common to include
language to the effect that the provider will provide services which are similar to those generally provided by its own in-house
staff in the area of concern (e.g., such other matters as provider's in-house legal department generally handles for provider).

Specific administrative services may include:
 (a) Financial services:

 • Accounting services; and

 • Assistance relating to external financing, bank relations, cash management, investments, reporting, and credit and
collection.

 (b) Tax and audit services:

 • Establishment of accounting policies and budgeting;

 • Preparation of tax returns; and

 • General tax advice.
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 (c) Legal services:

 • Contracts;

 • Litigation;

 • Government regulatory matters;

 • Products liability;

 • Distribution practices;

 • Corporate record keeping; and

 • Intellectual property matters. See Intellectual Property Review and Compliance (§§ 202:1 et seq.).

 (d) Personnel:

 • Recruitment, hiring, and training of personnel;

 • Assistance in wage and salary and employee benefit programs;

 • Assistance with respect to the conduct of general labor negotiations; and

 • Most importantly, guidance on compliance with all applicable regulations relating to employment matters.

 (e) Public relations:

 • Relations with the media and trade associations;

 • Preparation of product literature; and

 • Design and implementation of promotional campaigns.
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§ 250:42. Technical services

Technical services include:
 • Assistance in the areas of manufacturing and engineering; and

 • Electronic data processing services.

Presumably, one or more of the venturers will have considerable expertise in these areas, at least as it pertains to the joint
venture's field of activity. Manufacturing and engineering services may be provided in situations where the joint venture is
involved in the production of products, and may also be appropriate assistance for research and development activities. When
a venturer transfers certain technology to the joint venture, it may also be required to lend technical assistance to all personnel
involved in the use of the licensed technology. Electronic data processing services are an increasingly important element for the
operation of a joint venture, and it can be extremely useful to have one of the venturers supply such services from its existing
resources.
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§ 250:43. Requests and timing of services

The procedures for requesting and providing the desired technical services should be set out in the agreement. In this case,
requests must be made in writing, and the tasks will generally be carried out by personnel from the internal staff group within
the provider that provides similar services. From the provider's perspective, the agreement should make it clear that the volume
and timing of the services is dependent on the availability of personnel, since the provider may also have the same requirements.
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§ 250:44. Charges for services

While the provider is a participant in the joint venture, it will nonetheless expect to be reimbursed for all or some agreed portion
of the services provided under the agreement. Services rendered by the provider with the objective of allowing the joint venture
to develop its business independently (e.g., training of joint venture employees) will generally be charged to the joint venture
at an amount which takes into account the provider's costs, with provision for an “administrative surcharge” of some specified
percentage of the billed costs. The joint venture will not be charged for services rendered by provider's employees in assisting
with the development of new technology to be used in the course of the joint venture, since that generally is one of the primary
purposes of the joint venture itself.

Where services are performed by the provider on behalf of the joint venture for third parties (e.g., maintenance services on
products sold by the joint venture), the provider will bill for these services on an “arms'-length” basis, generally at its standard
prices for the services. If the work for the third party is done jointly by employees of the provider and of the joint venture, the
parties may agree to share the net revenues from the work on a pro rata basis computed by reference to the relative independent
contributions of the parties.
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§ 250:45. Covenants

Covenants regarding the internal operations of the joint venture serve several purposes. Most importantly, they cause the parties
to focus on the day-to-day operations of the venture and the resources that will be required for successful operation. Also, in
those situations where one of the parties will be given control over the management of the enterprise, covenants of this type
ensure the non-participating venturer that due care and attention will be paid to the business and provide certain standards
for measuring the performance of the managing venturer. Typically, a breach of any of the aforementioned covenants will
trigger a “vote switch,” in which control of the enterprise reverts to either shared management responsibilities or the existing
management is replaced in its entirety by agents and representatives supplied by the other party.

The content of the various covenants between the parties will vary depending upon the specific activities of the venture; however,
one or more of the following items are usually worth considering:

 • The venture should be managed in a manner which complies with all applicable laws and regulations and all filings
should be made, and fees should be paid, in order to maintain the good standing of the business form under the laws of
its state of organization. In the event that the activities of the joint venture will be subject to specified regulations, such as
export control laws, procedures for insuring compliance with such regulations should be described in some detail.

 • The parties should agree that all taxes, assessments and governmental charges will be paid and discharged promptly,
subject to the right of management with the board of directors. In addition, properties of the venture should be maintained
in good repair, working order and condition.

 • The parties should agree to cause the joint venture to purchase and maintain appropriate types and amounts of insurance
relating to its activities, such as property damage, public liability, worker's compensation and indemnity bonds.

 • In the event that the venture incurs any external indebtedness, an undertaking should be provided to ensure that such
obligations are paid in a timely fashion.

 • Provision should be made for the deposit of the funds and capital of the venture into mutually agreed bank accounts.
All withdrawals from the accounts should be strictly regulated in accordance with internal control procedures established
by the parties.

 • The expectations of the parties regarding staffing of the joint venture should be included in the agreement, particularly
if there are persons which the parties consider essential to the success of the enterprise. In some cases, a provision might
be included regarding the purchase of “key person” insurance for one or more individuals.
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 • Particularly when the joint venture is to be engaged in detailed development work relating to technology and the
associated intellectual property rights, an effort should be made to describe the plans of the enterprise with respect to
securing appropriate statutory rights, including patents, trademarks and copyrights. See Intellectual Property Audits (§§
202:1 et seq.). As with any transaction involving intellectual property rights, the joint venture agreement should cover the
procedures for protecting the technology which is to be owned or used by the venture.
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§ 250:46. Accounting matters and financial reporting

Accounting and financial reporting is an essential part of monitoring the progress and management of the joint venture. The
parties must reach agreement on the establishment of accounting and internal controls, including the selection of an independent
public accountant to audit the books and records of the venture. In addition, the shareholders' or joint venture agreement should
describe all of the financial information that is to be prepared and distributed to the parties during the term of the venture,
since these reports will:

 • Provide the basis for budgetary and capital allocation decisions;

 • Permit discovery of deviation from goals and objectives specified in period business plans; and

 • Allow the parties to evaluate the performance of various product and marketing strategies or the progress of technology
development efforts.

The parties should agree that each of them will cause the JV to maintain full and accurate books and records of account. In
addition, the managers of the JV will be required to devise and maintain a system of internal accounting control such that (1)
transactions are executed in accordance with general or specific internal authorizations and recorded in a manner which permits
the preparation of financial statements and tax return information; (2) access to specified assets is tightly regulated; and (3)
internal audits are conducted on a regular basis to ensure that the internal records with respect to various assets conform to
actual inventories. Each of the parties should have the right to review the books and records of the venture and, if necessary,
conduct their own independent audit.

The appointment of an independent public accountant is an important part of the internal controls for the venture. Usually, the
parties will agree upon the initial independent accountant at the time the JV is organized, and any changes in the independent
accountant would require the consent of both parties. Similar procedures should also set forth the selection and continued
engagement of legal counsel to the venture, bearing in mind that each of the parties may need to secure its own legal counsel
with respect to certain matters relating to its interest in the venture.

The parties need to agree on the scope and content of the financial information regarding the enterprise which will be generated
and distributed by management in cooperation with the venture's independent public accountants. A good deal of the information
may be readily available to the parties involved with the activities of the venture on a day-to-day basis; however, in those
situations where one of the parties is removed, either geographically or otherwise, from the physical facilities of the JV, financial
information becomes a key part of the venturer's ability to assess the viability of its investment. Among the financial information
that might be required is the following:

 (1) Audited annual balance sheets and statements of income and changes in financial position;
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 (2) Quarterly unaudited balance sheets and statements of income and changes in financial position, prepared in accordance
with generally accepted accounting procedures;

 (3) Monthly balance sheets and statements of income and changes, to be prepared in accordance with generally accepted
accounting procedures, prepared in a manner which permits comparison to key objectives and milestones set during the
period in which the monthly information is prepared; and

 (4) A detailed annual plan, which should include monthly capital and operating expense budgets, cash flow statements,
projected balance sheets, and profit and loss statements for each month and for the end of such year itemized in such detail
as each of the parties may consider to be necessary.

All of the aforementioned information, which is to be maintained in confidence by each of the parties, may also be the subject
of periodic presentations by various managers and officers to the board of directors or any management committee selected to
tend to the details of operational performance. In addition, each of the parties will usually have the right to visit and inspect the
properties of the venture and to discuss its affairs, finances, and accounts with managers and key employees.
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§ 250:47. Allocations and distributions of joint venture income

Compensation to the parties in a joint venture can take a number of tangible and intangible forms. While certainly a good number
of joint ventures are pursued in order to assure access to new technologies, improved production methods, new distribution
channels and innovative management skills, it is the promise of exceptional cash returns on invested capital that often serves
as the overriding consideration in analyzing any specific business opportunity.

The activities of the joint venture will presumably generate income to the enterprise. Moreover, any sale of assets which might
be owned by the joint venture will also provide cash which would be available for distribution to the shareholders or for
reinvestment in the activities of the business. Since external financing opportunities for the joint venture may be limited, it
is important for the parties to carefully consider the policies that are to be followed with respect to distributions of operating
income and the internal application of funds. As such, it is important to maintain an ongoing capital budgeting process which
ensures that the enterprise will not distribute funds which are better utilized for expansion and related purposes.

While it is generally the case that the shareholders will share in all distributions made by the enterprise in proportion to the
value of their respective capital contributions, agreement may be reached with respect to the timing of distributions and any
priorities that might exist between the shareholders in the event that the amounts available for distribution are less than originally
contemplated. For example, two classes of securities may be issued containing different provisions with respect to “dividends”
paid by the enterprise. One class of stock might be entitled to a preferred return out of operating income for a given period
prior to any distribution to the other shareholder. Similarly, distributions upon liquidation of the enterprise may also reflect a
preference for one of the shareholders.

Since shareholders of a corporation generally have limited liability with respect to the debts and obligations incurred by the
corporation, the law will carefully guard the rights of third party creditors to prevent distributions of cash and other assets to
shareholders which impair the solvency of the corporate form and prejudice the rights of creditors. Dividends and redemptions
are not permitted unless the corporation meets certain financial tests immediately following the distribution. Accordingly, it is
important to consider the requirements of the jurisdiction in which the corporation is organized and, in some cases, directors of
the corporation will be held liable for improper distributions of corporate assets.
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§ 250:48. Other contractual obligations of the parties

Depending on the circumstances, the parties may include a variety of additional covenants in the JV documents. Some of the
matters that are often considered are the following:

 1. The parties will agree to cooperate in complying with any applicable federal, state, and local regulations relating to the
development, testing, manufacture, and distribution of the venture's products and services. This is particularly important
when the products must be approved by government regulators prior to sale to the public.

 2. The documents may contain specific provisions relating to the obligations of the parties to adhere to certain fiduciary
duties in dealing with each other during the course of the JV and in managing the assets and resources of the JV.

 3. The parties may include various agreements relating to their other business activities, including a covenant not to engage
in any activities which might compete with those of the venture for a specified period of time, including some period
following the expiration of the contemplated term of the enterprise.

 4. One or both of the parties may have an interest in establishing some formal mechanism under which the parties might
discuss future business opportunities of mutual interest. For example, the parties may agree to include a “right of first
negotiation” with respect to the exploitation of new product opportunities in a specified technical or geographic area, either
through the formation of a new JV or by expanding the scope of activities of the existing entity.
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