
In this issue, we consider recent developments 
concerning:

• Proposed amendments to the Delaware 
General Corporation Law, which would af-
fect proxy access, reimbursement of proxy 
expenses, record date bifurcation and other 
corporate matters.

• A decision by the Delaware Supreme Court 
that offi cers owe fi duciary duties, clarifi es 
shareholder ratifi cation doctrine and or-
ders entire fairness review for a confl icted 
board’s decision with respect to a proposed 
sale.

• A decision by the Delaware Chancery Court 
that an acquisition company cannot be held 
liable for the action or inaction of its par-
ent unless the parent is also a party to the 
merger agreement.

• Proposed legislation that could require pri-
vate investment funds to register with the 
U.S. Securities and Exchange Commission.

• American Recovery and Reinvestment Act 
of 2009. 

Proposed amendments to the 
Delaware General Corporation 
Law would affect proxy access, 

reimbursement of proxy expenses, 

This month’s issue discusses recent statutory, regulatory, and case law devel-
opments, at both the federal and state levels, addressing areas of law that can 
impact mergers and acquisitions, including director liability, shareholder rights, 
parent-subsidiary liability, and SEC registration requirements.
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record date bifurcation and 
other corporate matters.

Legislation proposing amendments to the Dela-
ware General Corporation Law (the “DGCL”) has 
been submitted to the Delaware State Bar Asso-
ciation for approval and, if granted, the amend-
ments would be sent to the Delaware General 
Assembly for approval and then to the Delaware 
State Governor for signature into law. If approved, 
these amendments will become effective August 
1, 2009.

Section 112: Proxy Access. This new section 
authorizes Delaware corporations to adopt bylaws 
granting stockholders “proxy access” for the pur-
pose of nominating directors, subject to any lawful 
conditions imposed by the bylaws. Under this pro-
posed section, corporations will be able to adopt 
bylaw provisions that require the corporation to 
include in its proxy solicitation materials one or 
more individuals nominated by a stockholder in 
addition to the individuals nominated by the board 
of directors. The new section also contains a non-
exclusive list of reasonable restrictions on the 
right to proxy access that a corporation may im-
pose, which includes, among others, restrictions 
based on ownership thresholds of corporation se-
curities and limitations on the number of seats for 
which nominations could be made. The proposed 
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section also states that the authorizing bylaw may 
impose disclosure and undertaking requirements 
on a nominating stockholder.

Section 113: Reimbursement Bylaws. Proposed 
Section 113 essentially gives a Delaware corpora-
tion the power to adopt in its bylaws a provision 
for the reimbursement of a stockholder’s expenses 
in running a slate for election, subject to any con-
ditions that the bylaws may impose. Some of the 
conditions identifi ed in this section’s nonexclusive 
list include the right to condition reimbursement to 
slates with no more than a certain number of direc-
tors, limiting the amount of reimbursement avail-
able. This new section would also provide that no 
bylaw adopted pursuant to Section 113 would ap-
ply to elections for which any record date predates 
its adoption.

Section 145(f): Indemnifi cation and Advance-
ment. The proposed amendment to Section 145(f) 
would add a new provision to the end of Section 
145(f) to provide that a right to indemnifi cation or 
advancement under a provision of a corporation’s 
certifi cate of incorporation or bylaws could not be 
eliminated or impaired by an amendment to such 
provision after the occurrence of the act or omis-
sion to which the indemnifi cation or advancement 
relates, unless the bylaws contain a provision ex-
pressly allowing this retroactive application.

Section 213(a): Record Date Separation. The 
proposed amendment to Section 213(a) would 
permit Delaware corporations to set two separate 
record dates—one for providing notice of an an-
nual meeting and another for entitlement to vote 
at such meeting. The proposed amendment applies 
this separation to adjourned meetings as well. This 
change attempts to reduce the potential for vot-
ing by persons who no longer have an economic 
interest in the stock. The proximity of the voting 
record date to the meeting is not specifi cally lim-
ited by the terms of the proposed amendment, but 
as a practical matter, would still be subject to cer-
tain external timing factors related to the voting 
of securities. For consistency, amendments have 
also been proposed for other sections of the DGCL 
that rely on the record date determined by Section 
213(a).

Section 225: Judicial Removal of Directors. 
The proposed amendment to Section 225 would 
add a new subsection that would grant the Court of 
Chancery the power to remove directors of a Del-
aware corporation if one or more directors have 
been convicted of a felony in connection with his 

or her corporate duties, or if there has been a judg-
ment on the merits by a court of competent juris-
diction that one or more directors has committed 
a breach of the duty of loyalty in connection with 
his or her duties to the corporation. Upon petition 
to the court (whether by the corporation or by de-
rivative suit), the court would be able to remove 
directors if it determines that such directors have 
not acted in good faith in performing acts resulting 
in convictions or judgments and that removal is 
necessary to avoid harm to the corporation.

Delaware Supreme Court 
confi rms that offi cers owe 
fi duciary duties, clarifi es 

shareholder ratifi cation doctrine 
and orders entire fairness review 
for a confl icted board’s decision 
with respect to a proposed sale. 
Gantler v. Stephens, 965 A.2d 

695 (Del. Supr. 2009). 
In August 2004, the Board of Directors 

(“Board”) of First Niles Financial, Inc. (“Niles”) 
agreed to explore a potential sale of Niles and hired 
fi nancial and legal advisors to assist in shopping 
the company. A few weeks later, management sug-
gested that Niles pursue a “going-private” transac-
tion in lieu of sale, but the Board tabled any such 
discussion. Eventually, the Board received bids 
from three interested buyers, all of which were 
deemed reasonable by Niles’ fi nancial advisor. 

The Board did not pursue one of the offers after 
the bidder indicated it had no plans to retain the 
Board. The second bidder withdrew its offer when 
two offi cers of Niles failed to comply with a due 
diligence request. The third offer was rejected by 
the Board without discussion or deliberation. 

Several weeks later, the Board decided to re-
consider management’s “going-private” transac-
tion. Specifi cally, the proposal would take Niles 
private by reclassifying 300 or fewer shares of 
common stock into a new series of non-voting pre-
ferred stock. After an oral presentation from Niles’ 
outside counsel in which no written materials were 
furnished, the Board voted to amend Nile’s certifi -
cate of incorporation to reclassify the shares. The 
Board then mailed a proxy statement summarizing 
the “going private” transaction to the Niles share-
holders, who voted to approve the plan. Notably, 
the proxy statement indicated that the Board’s de-
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cision to reject the purchase offers was made after 
“careful deliberations.”

Several Niles shareholders sued, alleging, 
among other things, that the offi cers and directors 
of Niles breached their duty of loyalty in aban-
doning the sale process and effecting the reclas-
sifi cation and breached their duty of disclosure by 
issuing a materially misleading proxy statement 
with respect to the reclassifi cation.  In dismissing 
all counts, the Delaware Court of Chancery held 
that: 1) the “business judgment, rule, rather than 
the Unocal or “entire-fairness” standards applied, 
because the complaint did not allege any defen-
sive action by the Board, 2) the proxy statement 
contained no material omissions or misstatements; 
and 3) the approval of the holders of the majority 
of the shares owned by persons other than the di-
rectors and offi cers constituted a ratifi cation of the 
reclassifi cation. 

On appeal, the Supreme Court reversed the 
Chancery Court decision on all three counts. With 
respect to count one, the Supreme Court agreed 
with the Chancery Court’s determination that 
Unocal enhanced-scrutiny was inapplicable to the 
case, as the plaintiff did not allege improper defen-
sive conduct. The Supreme Court, however, over-
ruled the Chancery Court’s holding not to apply 
the “entire-fairness” standard. The Supreme Court 
noted that, under the business judgment rule, a 
claim is assessed under the presumption that the 
directors of a corporation acted in good faith and 
in the best interest of the corporation. The plaintiff 
has the burden to plead facts suffi cient to rebut this 
presumption and thereby subject the defendant 
to the stricter “entire fairness” standard (i.e., the 
plaintiffs needed to plead facts to establish that the 
offi cers and directors acted disloyally). The Su-
preme Court further stated that, in order to rebut 
the business judgment presumption, the plaintiffs 
must show something more than a mere motive to 
retain corporate control, such as other facts suffi -
cient to establish a cognizable claim that the direc-
tors acted out of self-interest. 

The Supreme Court held that the plaintiffs met 
this burden by pleading facts that (i) established 
that two of the directors owned business that con-
tracted with Niles, which business relationships 
would be in jeopardy upon the sale of Niles, and 
(ii) indicated that the Chairman and CEO of Niles 
never responded to the due diligence request. 
Thus, the Chancery Court decision with respect to 
count one was reversed and remanded for an “en-
tire fairness” review of the Board’s conduct. 

The Supreme Court also found that the Chan-
cery Court erred in dismissing the fi duciary claims 

with respect to the offi cers of Niles and held, for 
the fi rst time in Delaware, that offi cers of Dela-
ware corporation have the same fi duciary duties as 
directors. In applying this standard, the Supreme 
Court found that two of the offi cers of Niles had 
breached their duty of loyalty by failing to respond 
to the due diligence requests. 

In reversing count two, the Supreme Court held 
that the proxy statement contained a material mis-
leading statement. Specifi cally, the Supreme Court 
pointed to the assertion in the proxy statement that 
the Board’s decision to reject the purchase offers 
was made after “careful deliberations.”   As stated 
above, the complaint alleged that the Board’s deci-
sion to reject the bids was made without any delib-
eration. Consequently, the Supreme Court found 
that the proxy statement contained a material mis-
statement. 

With respect to count three, the Supreme Court 
held that shareholder ratifi cation is limited to ac-
tions that do not legally require shareholder ac-
tion to become effective. Applying this standard, 
the Supreme Court held that the shareholder vote 
on the reclassifi cation plan did not work to ratify 
the director and offi cer actions with respect to the 
plan, as the plan involved an amendment to Niles’ 
Certifi cate of Incorporation, an act legally required 
to be approved by the shareholders. The Supreme 
Court also clarifi ed the scope of the ratifi cation 
doctrine, noting that a ratifying vote of the share-
holders will not extinguish a claim in its entirety, 
but, rather, will provide for the lower “business 
judgment” standard of review for the challenged 
action. 

Delaware Chancery Court holds 
that an acquisition company 
cannot be held liable for the 

action or inaction of its parent 
unless the parent is also a party 

to the merger agreement. 
Alliance Data Systems v. 

Blackstone Capital Partners, 
963 A.2d 746 (Del. Ch. 2009).

Alliance Data Systems (“ADS”) entered into 
an Agreement and Plan of Merger (the “Agree-
ment”) with Aladdin Solutions, Inc. and Aladdin 
Merger Sub, Inc. (together “Aladdin”), two enti-
ties formed by Blackstone Capital Partners V L.P. 
(“BCP”). BCP is a fund operated by a private eq-
uity group called Blackstone Group, L.P. (“Black-
stone Group”; together with its non-Aladdin affi li-
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ates, “Blackstone”). The Agreement provided that 
ADS’s sole monetary remedy for breach by Alad-
din was a $170 million termination fee. While the 
Agreement provided that Blackstone would guar-
antee the termination fee, nothing in the guarantee 
obligated Blackstone to ensure that the merger was 
actually consummated. Neither BCP nor Black-
stone Group were parties to the Agreement.

Due to ADS’s ownership of World Financial 
Network National Bank (“Worldwide Financial”), 
a credit card banking subsidiary, the merger re-
quired the approval of the Offi ce of the Comptrol-
ler of the Currency (“OCC”). The ADS deal fell 
apart when the OCC demanded that Blackstone 
provide unlimited fi nancial support for Worldwide 
Financial as a condition to regulatory approval. 
Blackstone declined to provide such support.

After the drop-dead date passed, Aladdin pro-
vided notice to ADS of its intent to terminate the 
transaction. ADS responded that Aladdin was not 
entitled to terminate because it was in breach of its 
obligation under the Agreement. ADS proceeded 
to bring suit against Aladdin and BCP (not Black-
stone Group) to recover the termination fee. The 
court dismissed these claims, fi nding that ADS 
could not hold Aladdin responsible for the failure 
of Blackstone, a non-party to the Agreement, to 
enter into a regulatory agreement. The court also 
dismissed the fallback claim for breach of the im-
plied covenant of good faith and fair dealing.

Specifi cally, the court held that the Agreement 
did not obligate Aladdin to ensure Blackstone’s co-
operation in obtaining OCC approval. In reaching 
this conclusion, the court contrasted the antitrust 
approval obligations in the Agreement with the 
OCC approval obligations. For antitrust approval, 
Aladdin was obligated to use its “reasonable best 
efforts” to obtain antitrust approval and to cause 
Blackstone to do whatever was necessary to se-
cure approval. No such provision was included for 
OCC approval.

ADS also alleged that Aladdin breached a nega-
tive covenant in the Agreement. The Agreement 
provided that Aladdin and Blackstone would not 
take any action that would reasonably be expected 
to prevent or materially impair or delay the merg-
er. The court found that by only alleging Black-
stone refused to consent to the OCC demands, 
ADS could only identify inaction by Aladdin and 
Blackstone, which is outside the scope of a nega-
tive covenant.

Finally, the court rejected ADS’s efforts to turn 
the standard representation that Aladdin had the 
power and authority to execute and deliver the 

Agreement and consummate the transactions into 
a representation that Aladdin had the power to 
make Blackstone close on the merger. The court 
similarly rejected the idea that because the same 
person was the ultimate controller of both Aladdin 
and Blackstone, Aladdin had the power to cause 
Blackstone to close. The court instead limited the 
contractual obligation to Aladdin, the actual party 
to the Agreement.

Proposed legislation could 
require private investment 
funds to register with the 

U.S. Securities and 
Exchange Commission.

New legislation was introduced in the U.S. 
Congress that, if adopted as presently drafted, 
would signifi cantly affect hedge funds, private eq-
uity funds, venture capital funds and other private 
investment funds, as well as other companies and 
other entities that rely on two core exclusions from 
registration under the Investment Company Act of 
1940 (“Investment Company Act”).

The Hedge Fund Transparency Act would re-
quire private investment funds and certain other 
entities with assets, or assets under management, 
of $50 million or more to register with the U.S. 
Securities and Exchange Commission (“SEC”) 
under the Investment Company Act. Such funds 
would remain exempt from substantive regulation 
imposed on registered investment companies by 
the Investment Company Act. The funds, how-
ever, would be required to fi le a publicly available 
information form at least annually, reveal infor-
mation about their ownership and affi liates and 
meet other requirements. In addition, all private 
investment funds, whether or not required to reg-
ister or report, would be required to establish anti-
money laundering programs and to report suspi-
cious transactions. The Secretary of the Treasury, 
in consultation with the Chairman of the SEC and 
the Chairman of the Commodity Futures Trading 
Commission, would be empowered to establish 
policies, procedures and controls necessary to car-
ry out the anti-money laundering requirements set 
forth in the Hedge Fund Transparency Act.

The Hedge Fund Transparency Act would delete 
Sections 3(c)(1) and 3(c)(7) from the Investment 
Company Act, replacing those provisions with 
counterpart exemptions from regulation as invest-
ment companies pursuant to Section 6(a) of the In-
vestment Company Act. Most private investment 
funds rely on well-established exclusions from 
“investment company” status pursuant to Section 
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3(c)(1) or 3(c)(7). To qualify for those exclusions, 
a fund may not make or propose to make a public 
offering of its securities, and either its outstand-
ing securities must be benefi cially owned by not 
more than 100 persons, or its outstanding securi-
ties must be exclusively owned by persons who 
are, at the time of acquisition, “qualifi ed purchas-
ers.” Absent an exclusion, most private investment 
funds would be “investment companies” required 
to register under the Investment Company Act.

The precise scope of these requirements, and 
the manner of implementation, remain unclear in 
a number of respects. The SEC would be required 
to issue forms and guidance as are necessary to 
carry out the Hedge Fund Transparency Act within 
180 days after enactment, and the SEC would be 
authorized to “make a rule” to carry out the pro-
visions of the Act. In that regard, the registration 
process for large private investment funds will be 
determined by SEC rulemaking.

As currently drafted, the information form 
would make public the complete list of investors in 
a large private investment fund. The Hedge Fund 
Transparency Act, as proposed, does not include 
a mechanism to request confi dential treatment of 
any information contained in an information form. 
It is also unclear if a large private investment fund 
would be required to disclose the benefi cial own-
ers of entities that hold securities of the fund, or 
otherwise “look through” the record holder of its 
securities, in connection with preparing its list of 
benefi cial owners.

It is also uncertain whether the Hedge Fund 
Transparency Act is intended to require all invest-
ment advisers to large private investment funds 
to register as investment advisers pursuant to the 
Investment Advisers Act of 1940 (“Adviser Act”). 
On its face, the Advisers Act would require the 
registration (as an investment adviser) of any ad-
viser to any investment company “registered” un-
der the Investment Company Act. The question 
is thus whether a registration required under the 
Hedge Fund Transparency Act constitutes regis-
tration as an investment company for Advisers Act 
purposes.

Overview of the American 
Recovery and Reinvestment 

Act of 2009. 
On February 17, 2009, President Obama signed 

into law the American Recovery and Reinvest-
ment Act of 2009 (the “Act”). In summary, the Act 
provides for $575 billion in new Federal spending 
and $212 billion in tax relief in an effort to stimu-

late the economy and create or save 3.5 million 
jobs over the next two years. 

Considering its importance, and as a handy ref-
erence guide, discussed below are some highlights 
of the Act pertaining to the $575 billion in new 
Federal spending:

1. Healthcare. The Act allocates approximately 
$150 billion to heathcare-related programs, 
including the following: 

• Approximately $86 billion to pro-
tect and maintain State Medicaid 
programs by temporarily increasing 
Medicaid Federal medical assistance 
percentages. 

• Approximately $25 billion to provide a 
65% subsidy for COBRA premiums to 
help unemployed individuals and their 
families maintain COBRA coverage. 

• Approximately $17 billion to encour-
age use of electronic health records.

2. Education. The Act allocates approximately 
$90 billion to education-related programs, 
including the following: 

• Approximately $54 billion in the form 
of the State Fiscal Stabilization Fund 
to provide fi scal relief to the States to 
prevent tax increases and cutback in 
critical education and other service 
areas. 

• Approximately $15 billion to provide 
Pell grants.

• Approximately $13 billion to help 
school districts deal with the reduc-
tion in local revenues and State sup-
port for education.

• Approximately $13 billion to assist 
States in providing special education 
and related services. 

3. Infrastructure. The Act allocates approxi-
mately $81 billion to infrastructure projects, 
including the following: 

• Approximately $27 billion to provide 
funding for restoration, repair and 
construction of highway and bridge 
construction projects.

• Approximately $8 billion to provide 
funding for intercity and high speed 
passenger rail capital projects. 

• Approximately $7 billion to provide 
capital assistance for mass transit 
projects. 

• Approximately $7.2 billion to pro-
vide funding for wireless internet and 
broadband services. 
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• Approximately $4.7 billion to the 
Army Corp. of Engineers for envi-
ronmental restoration, fl ood protec-
tion, etc. 

4. Energy. The Act allocates approximately 
$50 billion to energy-related projects, in-
cluding the following: 

• Approximately $16 billion to assist 
States and local governments to re-
duce fossil fuel emissions and total 
energy use, and to improve energy ef-
fi ciency. 

• Approximately $5 billion to install 
energy effi ciency improvements in 
the homes of low-income families to 
reduce energy bills.

• Approximately $5 billion to modern-
ize the nation’s electric grid. 

Discussed below are some highlights of the Act 
pertaining to the $212 billion of tax relief:    

• Bonus Depreciation. With respect to most 
new depreciable assets (other than build-
ings) placed in service in 2008, The Eco-
nomic Stimulus Act passed in 2008 per-
mitted 50% of the cost to be expensed 
immediately, with the balance depreciable 
under the regular depreciation rules. The 
Act extends this provision through 2009. 

• Net Operating Losses. Under the current 
law, net operating losses may only be car-
ried back to the two (2) years before the 
year in which the loss arises and forward to 
each of the twenty (20) years after the loss 
year. The Act extends the carryback period 
for net operating losses for a taxable year 
ending or beginning in 2008 from two (2) 
years to fi ve (5) years, but only for busi-
nesses that have $15 million or less in gross 
receipts. There are no restrictions in the Act 
against the use of this extended carryback 
period by businesses that granted an equity 
interest (including warrants) to the govern-
ment in connection with the Troubled Asset 
Relief Program (“TARP”). 

• Deferral of Income from Discharge of In-
debtedness. Under the current law, a taxpay-
er is generally required to recognize income 
when debt is forgiven or when cancelling 
or repurchasing debt for an amount less 
than the issue price. The Act permits cer-
tain businesses to elect to defer recognition 
of the cancellation of indebtedness income 
(“COD”) and recognize COD income rat-
ably over fi ve (5) taxable years beginning 
with the year 2014. This provision applies 
to debt instruments issued by C corpora-

tions or by any other person in connection 
with conducting a trade of business.   

• Government Contractor Withholding. Un-
der the current law, for payments made 
after December 31, 2010, a 3% withhold-
ing is required on certain payments made 
by Federal, state and local governments to 
contractors providing property or services 
to the government. The Act delays for one 
year the enforcement of this 3% withhold-
ing requirement. 

• Financial Institutions—Modifi cation to 
Tax-exempt Interest Expense Rules. Under 
the current law, fi nancial institutions are not 
allowed to take a deduction for the portion 
of their interest expense that is allocable 
to investments in tax-exempt municipal 
bonds. Bonds that are issued by “qualifi ed 
small issuers” are not taken into account 
as investments in tax-exempt municipal 
bonds. Under the current law, a “qualifi ed 
small issuer” is an issuer that reasonably an-
ticipates that the amount of its tax-exempt 
obligations will not exceed $10 million. 
Under the Act, the $10 million threshold is 
increased to $30 million in connection with 
bonds issued in 2009 and 2010. 

• Industrial Development Bonds. For purpos-
es of industrial development bonds, the Act 
expands the defi nition of “manufacturing 
facility” to include a facility used to create, 
produce or manufacture intangible proper-
ty, including patents, copyrights, formulas, 
processes, designs, formats or other similar 
items. 

• Tax Credit Bonds. For 2009 and 2010, the 
Act provides State and local governments 
with the option of issuing a tax credit bond 
instead of a tax-exempt bond. Interest paid 
on tax credit bonds is taxable, and a portion 
of such interest is in the form of a tax credit, 
which offsets a portion of the cash interest 
payment a State or local government would 
have to make on the debt. The Act also al-
lows regulated investment companies to 
pass through credits from tax credit bonds 
to their shareholders, and permits real estate 
investment trusts to pass through credits 
from tax credit bonds to their benefi ciaries. 

• Qualifying Advanced Energy Project. A 
new 30% investment tax credit is permit-
ted under the Act for qualifi ed investments 
in a “qualifying advanced energy project”, 
which is a project that re-equips, expands 
or establishes a manufacturing facility 
for the production of (i) equipment and/
or technologies used to produce energy 
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from the sun, wind, geothermal or “other” 
renewable resources, (ii) fuel cells, mi-
croturbines or energy-storage systems for 
use with electric or hybrid-electric motor 
vehicles, (iii) equipment used to refi ne or 
blend renewable fuels, or (iv) equipment 
and/or technologies to produce energy-
conservation technologies. 

• Electricity Produced from Renewable Re-
sources. A three (3) year extension (through 
December 31, 2012) of the renewable en-
ergy production tax credit has been granted 
under the Act for wind facilities, biomass, 
geothermal, irrigation, hydropower, landfi ll 
gas, waste-to-energy and marine renewal 
facilities. The Act also authorizes an ad-
ditional $1.6 billion of clean renewable 
energy bonds to fi nance facilities that gen-
erate electricity from any of the foregoing 
sources. 

• S-Corporations. A temporary reduction in 
the built-in gains tax period for S corpora-
tions is authorized by the Act. Under the 
current law, S corporations will be subject 
to built in gains when selling assets after 
converting from a C corporation to an S 
corporation within the last ten (10) years. 
Under the Act, for sales occurring in tax 
years beginning in 2009 and 2010, the Act 
reduces the look-back period from ten (10) 
years to seven (7) years. 

• Qualifi ed Small Business Stock. The Act in-
creases the exclusion from income for gain 
on the sale of certain small business stock 
(issued between February 17, 2009 and De-
cember 31, 2010) held by individuals for 
more than fi ve years from 50% to 75%. 

Repeal of Treasury Notice 2008-83. U.S. tax 
laws limit the use of net operating losses if the 
corporation possessing such net operating losses 
experiences an ownership change with respect 
to its stock (measured over a three year period). 
The limitations can also apply to built-in losses 
of such corporation. In October, 2008, the IRS 
issued Treasury Notice 2008-83, which provid-
ed that losses recognized by a bank on loans or 
bad debts accrued prior to an ownership change 
were excepted from the net operating loss limi-
tations applicable to built-in losses. The Act re-
peals Treasury Notice 2008-83 for all ownership 
changes occurring after January 16, 2009. It is 
important to note, however, that an ownership 
change that occurs as a result of a restructuring 
plan under an arrangement entered into with the 
Treasury Department under the Emergency Eco-
nomic Stabilization Act of 2008 will not trigger 

the limitations on net operating losses and built-
in losses.   

Other noteworthy provisions of the Act are as 
follows:

• Limits on Executive Compensation. The 
Act prohibits TARP recipients from paying 
bonuses, retention awards or other incen-
tive-based compensation during the period 
in which any TARP obligations remain out-
standing (which does not include the period 
in which the Federal government only holds 
warrants to purchase common stock of the 
TARP recipient), with an exception for the 
payment of long-term restricted stock that 
does not fully vest during the period in 
which any TARP obligations remain out-
standing and has a value that is not greater 
than 1/3 of the total annual compensation 
of the employee receiving the stock grant. 
The application of this provision under the 
Act depends on the amount of TARP money 
received by the applicable fi nancial institu-
tion. For example, for fi nancial institutions 
receiving less than $25 million of TARP 
funds, the prohibition only applies to the 
most highly compensated employee of the 
institution, whereas the prohibition applies 
to at least the fi ve (5) most highly compen-
sated employees of fi nancial institutions re-
ceiving between $25 million and $250 mil-
lion of TARP money.  

• Reporting Obligations. New reporting ob-
ligations are imposed on government con-
tractors under the Act. All contractors and 
grantees receiving funds from the Federal 
government must fi le quarterly reports with 
their contracting agency, which reports 
must contain (i) the amount of funds re-
ceived from the agency, (ii) the amount of 
money received that was expended or ob-
ligated, and (iii) a list and detailed descrip-
tion of the projects or activities receiving 
the funds. Compliance with the reporting 
requirements is a condition of receiving 
funds under the Act, and the statements set 
forth in such reports will be subject to the 
False Claims Act, which has both civil and 
criminal components. 

• State funds. Under the Act, where funds are 
received by State or local governments, ei-
ther the governor, mayor or chief executive 
must certify that the applicable project has 
received a full review required under the 
law and is an appropriate use of taxpayer 
money. 

• Board Oversight. The Act requires each 
TARP recipient to create a Board Compen-
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sation Committee of independent directors 
to review employee plans (unless the TARP 
recipient is a non-SEC registrant or received 
$25 million or less in TARP money). 

• Luxury Items. The Act requires the Board 
of Directors of any TARP recipient to cre-
ate and enforce a policy regarding exces-
sive expenditures, which expenditures will 
be identifi ed by the Treasury Secretary and 
may include excessive expenditures on 
items such as entertainment, offi ce reno-
vations and aviation or transportation ser-
vices. 

• Say on Pay Proposal. TARP recipients are 
required to include in annual proxy state-
ments a non-binding (advisory) shareholder 
vote on the company’s executive cash com-
pensation program. The SEC will issue fi nal 
rules and regulations regarding this issue. 

• Golden Parachutes. The Act requires the 
Treasury Secretary to create standards to 
prohibit TARP recipients from making 
any golden parachute payments to a senior 
executive or any of the next fi ve (5) most 
highly compensated employees while any 
TARP obligation remains outstanding. 

• Claw Back. The Act requires the Treasury 
Secretary to create standards to allow the 
Federal government to claw back any bo-
nus or incentive-based compensation paid 
to an executive of a TARP recipient based 
on criteria (such as revenues, earnings, etc.) 
that is found to be materially inaccurate. 
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