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I. OVERVIEW 
 

Countries regulate the inward flow of goods through customs regulations.  Customs laws 

serve a variety of purposes, including revenue collection through tariffs and other import 

fees, and the enforcement of regulations which have been specifically adopted with 

respect to imported goods, such as quotas, trade restrictions, antidumping laws, and 

country-of-origin marking requirements.  Enforcement of customs laws also facilitates 

the collection of new statistics regarding international trade, and has become an important 

part of efforts to control the transfer of intellectual property and related technology. 

 

Like other countries, the US has a comprehensive set of laws and regulations pertaining 

to the entry and importation of foreign goods.  Primary responsibility for administering 

and interpreting US import laws and regulations is vested in the US Customs and Border 

Protection, which is part of the Department of Homeland Security and is generally 

referred to either as the “CBP” or, quite simply, “Customs”.  Customs has been given a 

broad range of responsibilities in the areas of homeland security, international trade, 

protecting US ports of entry and intercepting and confiscating illegal drugs and other 

contraband.  In particular, Customs administers, interprets and enforces a wide array of 

laws and regulations, including customs requirements and the creation and monitoring of 

Free Trade Zones.  The customs laws can generally be found in Title 19 of the Code of 

Federal Regulations. 

 

All goods imported into the US, with the exception of telecommunications transmissions, 

business records and data, corpses and certain articles returned from space, must be 

declared to Customs, classified under the Harmonized Tariff Schedule of the United 

States and valued pursuant to a valuation code.  The US also requires that every article of 

foreign origin or manufacture imported into the US, with certain specified exceptions, 

"be marked in a conspicuous place as legibly, indelibly, and permanently as the nature of 

the article (or container) will permit in such manner as to indicate to an ultimate 

purchaser in the United States the English name of the country of origin of the article". 

 

While Customs oversees administration and enforcement of US import laws and 

regulations, the burden of compliance falls upon importers.  For example, Section 484 of 
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the Tariff Act states that importers are responsible for using “reasonable care” to enter, 

classify and value imported merchandise, and provide any other information necessary to 

enable Customs to properly assess duties, collect accurate statistics and determine 

whether other applicable legal requirements, if any, have been met.  Based on the 

information provided by the importer, as well as the results of its own investigations, 

Customs will then fix the final classification and value of the imported merchandise.  

Failure of the importer of record to exercise the requisite level of reasonable care can 

result in dire consequences, including delays in the release of the merchandise and 

possibility civil and criminal penalties.  In addition, importers may need to be familiar, 

and comply with, a wide range of other restrictions and requirements relating to imports 

of certain types of goods and products, such as the obligation to provide advance notice 

to the Food and Drug Administration of any shipment of human or animal food imported 

or offered for import.   

 

A number of treaties have been adopted that also relate to customs laws and regulations, 

including the North American Free Trade Agreement, commonly referred to as 

"NAFTA"; the Agreement Establishing The World Trade Organization;  the Convention 

Establishing the Customs Cooperation Council, now called the World Customs 

Organization; and the International Convention on the Harmonized Commodity 

Description and Coding System.  

 

While US customs laws are obviously important, US exporters also need to be concerned 

about the customs laws of each country where the exporter intends to sell its goods and 

US importers relying on goods and materials produced in foreign countries will need to 

be sure that those items will be allowed to leave those countries without delay or undue 

expense.  While customs laws and regulations around the world have yet to be 

standardized, a number of initiatives, such as those previously mentioned, have been 

completed in an attempt to remove any barriers to trade by simplifying and harmonizing 

customs procedures around the world.  A related issue to consider is the scope and 

enforcement of import controls in foreign countries.  In general, import controls can be 

classified as import prohibitions, import restrictions or quotas and import licensing 

requirements and may be based on a variety of factors including country of origin, 

product type, or product characteristics, such as products produced by convicts or under 

conditions deemed to be inappropriate by regulators in the foreign country.  The scope of 

import regulations varies from country-to-country; however, US exporters should 

consider the need to comply with requirements relating to such things as product 

specifications, product testing and certification, marking and labeling, packaging, 

carriage and documentation.  Failure to comply with import requirements in a foreign 

country may lead to problems when an attempt is made to enter the goods into the 

country at the border, including refusals to enter, seizure of the goods and/or monetary 

fines and penalties. 

 

II. US CUSTOMS “CLEARANCE” PROCEDURES 

 

The heart of the US customs system is the requirement that all goods arriving in the US 

must “clear” Customs and will be subject to a customs duty unless a specific exemption 
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is available.  In general, customs clearance involves several steps, including entry, 

inspection, appraisement, classification and liquidation.  When imported goods arrive in 

the US, the importer of record is responsible for preparing and filing the documents 

required for entry with the port director at the port of entry.  In order for entry to be 

lawfully completed, the goods must arrive within the port of entry; delivery of the goods 

must be authorized by Customs; and estimated duties on the goods must be paid.  The 

importer of record, who may be the seller or purchaser of the goods, or a licensed 

customs broker, must arrange for the examination and release of the goods within the 

specified time period following their arrival and must also exercise “reasonable care” in 

making entry. 

 

Goods may be entered for consumption, which is the most common scenario; for 

placement into a bonded warehouse at the port of arrival; or at a port of entry other than 

the port of arrival after the goods have been transported in-bond from the arrival port to 

the entry port.  Entry procedures must be completed regardless of the value of the goods; 

however, informal entries are permitted for personal shipments or commercial shipments 

valued at less than $2,000, with some exceptions.  In most cases, formal entry is required 

and consists of filing documents needed by Customs to determine if the goods can be 

released and documents that will be used by Customs to assess duties and compile 

applicable statistics.  Required entry documents include an Entry Manifest, which is 

Customs Form 7533, or an Application and Special Permit for Immediate Delivery, 

which is Customs Form 3461; evidence of the right to make entry, such as a bill of 

lading, air waybill, or carrier‟s certificate; a commercial invoice, or pro-forma invoice 

when the commercial invoice is not available; packing lists, if appropriate; and any other 

documents that may be necessary to determine whether the goods are admissible.  In 

addition, Customs will require evidence that a surety bond has been posted to cover 

potential duties, taxes and penalties that may be owed with respect to the entry. 

 

Once the goods and related documents are presented for entry, Customs may, at its 

option, release the shipment provided that no legal or regulatory violations have occurred.  

In that case, entry summary documentation must be filed and estimated duties deposited 

at a designated Customs house.  Immediate release may also be obtained by filing an 

Application and Special Permit for Immediate Delivery on Customs Form 3461 after the 

goods leave the foreign country and no earlier than five days prior to arrival of the goods 

in the US; however, this procedure is limited to certain types of goods.  In cases where 

immediate or expedited release of the goods does not occur, Customs will examine the 

goods to determine the value and dutiable status of the goods; whether the goods have 

been properly marked with the country of origin and/or any other required special marks 

or labels; whether the goods have been properly invoiced; whether the quantities in the 

shipment correspond to the invoice; and whether the shipment includes prohibited or 

restricted items. 

 

One of the most important functions of the documentation, particularly the commercial 

invoice, is communicating the information necessary to determine the applicable duties 

on the goods be presented for entry.  In general, all merchandise imported into the US 

will be subject to duty; however, different rates of duty will be charged based on the 
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classification of the goods under the Harmonized Tariff Schedule of the United States, 

which is issued by the International Trade Commission.  The Schedule, which was last 

updated in 2011, contains thousands of classifications and each classification will 

indicate whether articles included therein are “duty free” or, if not, the rate that would be 

applied.  In most cases, the applicable rate will be assessed ad valorem, which means that 

the rate is based on a percentage of the value of the goods as ultimately accepted by 

Customs.  The value most often used is the “transaction value,” which is the price 

actually paid or payable for the goods, whether direct or indirect, by the importer to the 

seller, plus additional amounts including packing costs, commissions and royalties.  

Other rates that might be applied include a “specific rate,” which would be a specified 

amount per unit of weight or other quantity, and a “compound rate” that is a combination 

of both an ad valorem and specific rate.  The duty rate will also be impacted by the 

country of origin, with lower duties assessed on goods from countries that have been 

designated as having “normal trade relations” with the US. 

 

After Customs completes its examination of the goods and collected all information 

necessary to determine their value, a final determination of value will be made which is 

generally known as “liquidation of the entry.”  At that time, the liability for payment of 

duties becomes fixed and either overpayments of duty will be returned or underpayments 

will be billed to the person or firm in whose name the entry has been filed.  Advance 

rulings on customs law issues may be obtained, including binding tariff classification 

rulings.  Importers may also file a formal protest with Customs of any dutiable status 

determination after an entry has been liquidated.  If the protest is denied, importers have 

the option to litigate the matter before the US Court of International Trade by filing a 

complaint within 180 days of the denial of the protest. 

 

The foregoing has been no more than a summary discussion of the US customs laws and 

regulations.  In general, however, importers must be prepared to satisfy the burden 

exercising reasonable care during the importing process to conduct their regulated 

activities in compliance with applicable customs laws and regulations.  In order to fulfill 

these obligations, the company must develop the resources, either internally or through a 

network of outside experts, to: 

 

 Prepare the documents necessary for entry of the goods into the US in a complete and 

accurate fashion; 

 Ensure that the imported goods are properly packaged to allow Customs officers to 

quickly and easily examine, weight and measure the shipment; 

 Accurately determine the tariff classification of the goods and provide all information 

necessary to assist Customs in arriving at an accurate and fair valuation of the goods; 

 Understand the applicability of various agreements and initiatives that may afford 

duty relief, such as NAFTA; and 

 Establish procedures to comply with relevant recordkeeping requirements that are 

imposed by Customs on importers in the US. 
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III. IMPORT RESTRICTIONS 

 

While customs clearance is clearly fundamental regulatory hurdle that must be overcome 

by importers of goods into the US, notice should also be taken of the increasing volume 

of special standards, declarations, certification, marking and labeling requirements that 

will apply to certain classes of articles, notably textiles, clothing, automobiles, boats, 

radios, CD players, television sets, and medical devices.  Goods may also be subject to 

special licensing or permit requirements imposed by one or more other governmental 

agencies apart from Customs.  In addition, imported goods may be subject to examination 

for fitness of use, freedom from contamination and protection of intellectual property 

rights and may also fall within quota or visa restrictions.  Finally, importation of goods 

from certain countries subject to trade sanctions imposed by the US may be prohibited or 

severely restricted by the Office of Foreign Assets Control.  

 

IV. IMPORT PLANNING 
 

For any company serious about going global, importing must become a valued and 

appreciated management activity that captures the attention of senior executives and 

commands sufficient resources to address the many risks that arise in this area.  While 

procuring goods and services globally can result in significant financial and business 

advantages, increased US regulation and ongoing political and business uncertainties in 

many foreign countries continues to generate new challenges for importers.  For example, 

concerns about security and internal controls have led to new requirements with respect 

to collecting information about foreign business partners.  As a result, importers must 

now implement detailed policies and procedures to gather information regarding foreign 

suppliers similar to the “know your customer” mandates imposed on exporters.  In 

addition, importing has become an essential element of company strategies for supply 

chain management and importers must adopt and use tools for managing foreign vendor 

relationships and tracking cross-border shipments.  Finally, the US and other countries 

are continuously engaged in trade negotiations, including expanding free trade 

agreements, which promise to significantly alter the costs and benefits of importing and 

exporting.  As such, companies must diligently monitor trends and activities in that area. 

 

Once the importing activities of a company reaches a certain size, it essential that senior 

management implement formal planning and strategizing with respect to imports and 

their supporting business functions.  There are several key steps in the import planning 

process, including development of import business plan, identification and vetting of 

foreign sources, logistics planning and design of an appropriate organizational structure.  

As with any planning exercise, the process requires support from a number of different 

departments within the company and ongoing communications once the plan is 

completed.  The value of import planning is sometimes difficult to evaluate, since the 

output takes the form of penalties avoided and reduction of costs that are often difficult to 

isolate in the first place; however, the benefits to a truly global company are on a par with 

those identified in the export planning process. 
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V. TERMS AND CONDITIONS OF PURCHASE 
 

Import transactions must be carefully documented and the key business and legal terms 

should be set out in some form of purchase of goods contract.  Importers have various 

procedures for managing negotiation and completion of purchase of goods contracts with 

foreign suppliers.  As the volume of import transactions grow, consideration should be 

given to establishing a separate procurement office that not only negotiates contracts but 

also surveys the marketplace of qualified vendors around the world.  For routine 

purchases the importer may rely on a simple purchase order or a short standardized 

contract.  However, a separately drafted and negotiated contract may be required when 

the dollar amount of the transaction exceeds a specified amount, the goods are 

customized to the specifications of the importer or the importer is seeking a long-term 

procurement arrangement with the foreign supplier.  

 

When negotiating and drafting the terms and conditions of purchase, US importers should 

also include any specific instructions to the foreign supplier regarding invoicing, 

packaging, marking and labeling of the goods in order to ensure that there are no 

problems with Customs when the goods reach the US.  Among the suggestions that 

should be included are the following: 

 

 Customs invoices should be carefully prepared and include all required information.  

If possible, invoices should be types and sufficient space should be allowed between 

lines.  Data should be carefully placed within each allowed column. 

 Invoices should include all information that would appear on a well prepared packing 

list and it is recommended that suppliers include a detailed description of each item of 

merchandise in each individual package covered by the invoice. 

 At least for the first couple of shipments, copies of the proposed form of invoice, 

packing lists and other documents should be faxed to the US importer in advance for 

your review as to form and content. 

 The marks and numbers on each package should correspond to the marks and 

numbers that appear on the invoice.  Marking requirements should be carefully 

reviewed and all required marks on the goods (e.g., country of origin) should be 

legible and conspicuous. 

 The goods should be shipped on a carrier participating in the Automated Manifest 

System, which has been established by Customs to provide participants with 

electronic authorization to move cargo prior to arrival at the port of entry. 

 

Particularly when entering into a long-term procurement relationship with a foreign 

supplier, the US importer should conduct adequate due diligence regarding the supplier‟s 

internal plans and procedures for complying with US customs laws and regulations.  For 

example, the importer should ask whether the supplier has employees who are 

knowledgeable about customs matters.  If not, then the importer should be sure that the 

supplier uses a licensed customs broker for its transactions.  Inquiries should also be 

made into the security procedures at the supplier‟s facilities in the foreign country and 

while goods are being transported for shipment since the importer does not want to have 

any contraband introduced into its shipments before arrival in the US.  In addition, US 
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importers should be mindful of any special US law requirements imposed on the 

particular types of goods, such as laws relating to food, drugs, cosmetics, alcoholic 

beverages, radioactive materials, and others, and make sure that the supplier is aware of 

such requirements and is committed to make sure that the shipment is in compliance.   

Finally, attention should be made to collecting information needed to comply with laws 

such as the one just adopted in California that mandates more “transparency” in supply 

chains by requiring that companies conducting a certain minimum volume of business in 

California disclose their policies and procedures with regard to auditing the personnel 

practices of their suppliers and disclose their efforts to eradicate slavery and human 

trafficking from its direct supply chain for tangible goods offered for sale.  Among other 

things, an importer should negotiate for the right to conduct audits of its suppliers to 

evaluate their compliance with the importer‟s standards for trafficking and slavery in 

supply chains and should require that suppliers certify that materials incorporated into the 

product comply with the laws regarding slavery and human trafficking of the country or 

countries in which they are doing business. 

 

VI. COMPLIANCE 

 

Customs has developed the principal of “informed compliance,” which it defines as a 

shared responsibility between Customs and the import community wherein Customs 

effectively communicates its requirements to the trade, and the people and businesses 

subject to those requirements voluntarily conduct their regulated activities in accordance 

with US laws and regulations.  One of the key components of informed compliance is 

that importers are expected to exercise “reasonable care” in their importing operations.  

What constitutes reasonable care with respect to a particular import transaction cannot be 

determined with certainty since the facts and circumstances are never identical; however, 

Customs has developed a set of questions that importers are encouraged to use to avoid 

compliance problems and meeting their responsibilities with respect to reasonable care. 

 

The documentation for each import transaction must be carefully reviewed to ensure that 

it is full, complete and accurate.  If the review is done in-house, the party completing the 

review must be responsible and knowledgeable about all applicable requirements and the 

details of the specific transaction.  If the documentation is being prepared by an outside 

expert, the company must be sure that it has provided the expert with complete and 

accurate information regarding the transaction and that a responsible person within the 

company will have an opportunity to review the documents before they are submitted to 

Customs.  In addition, if the documentation is submitted to Customs by an outside expert, 

the company must have a reliable method for obtaining and reviewing copies of the 

submitted information and making sure that any mistakes or omissions are corrected in a 

timely fashion.  Companies involved in substantial volumes of import activities are 

advised to develop and use an import compliance manual that sets out internal import 

compliance procedures and the day-to-day responsibilities of responsible parties within 

the organization.  In addition, the compliance manual should address import controls, 

entry procedures and record-keeping requirements. 
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In order to assist US importers in establishing goals and objectives for their import 

compliance programs, Customs has developed and published a list of the “best practices” 

of compliant companies which includes the following highlights: 

 

 Have and demonstrate management„s commitment to compliance by establishing a 

statement of corporate policy that addresses Customs matters. 

 State compliance and cost goals, including risk assessment reviews and establishment 

and monitoring of internal controls. 

 Develop, implement and/or modify formal policies and procedures to ensure that 

management‟s goals and objectives are met.  

 Ensure that employees receive appropriate training and guidance to effectively 

discharge their responsibilities.  

 Conduct periodic process reviews to assess the performance quality of the internal 

controls including both external and internal audits of each business unit. 

 Establish a customs compliance group to foster open communication channels 

between all departments that may be involved in the Customs processes.  The group 

should be visible to top level management and have access to needed resources.  

 Develop compliance requirements for suppliers including contract language on 

purchase agreement and regular reviews of operations performed by service 

providers.    

 Establish and maintain a record-keeping system that forms an audit trail from 

production control through payment to Customs entry and provide supporting 

documentation for Customs transactions in a timely manner. 

 Participate in voluntary Customs programs such as C-TPAT, CSI, ISA, FAST, ACE, 

etc. 

 

 

 


