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I. Introduction 

 

When negotiating a contract for the purchase of goods from a foreign supplier, a U.S. company 

needs to take into account the potential impact of differences in legal systems and business 

practices. As such, the contracting process should be perceived as an opportunity to go beyond 

formalizing the essential elements of an enforceable agreement to actually establishing the 

foundation for a trusting and lasting business relationship. Each contract for the cross-border 

purchase of goods has its own unique business issues; however, certain topics tend to come up 

continuously in this area. Obviously, the parties need to reach agreement on the type, amount and 

specifications of the goods covered by the contract. This is particularly important when 

purchasing goods from a supplier outside of the U.S. since the purchaser may not have an 

opportunity to carefully inspect the goods and may be relying solely on written descriptions and 

representations made by representatives of the seller. Once that stage is completed, attention 

turns to the various steps for the transfer of goods in exchange for the agreed consideration to be 

completed, including transportation and logistics, compliance with export and import 

requirements, inspection and acceptance of the goods, and payment and financing. 

 

The scope and length of negotiations will depend on the circumstances. In some cases, the 

purchaser will simply accept the foreign seller's terms with little or no negotiation when the 

terms are reasonable and the purchaser needs to complete the transaction quickly and receive 

delivery of the goods. If, however, the contract involves a significant dollar amount in the 

context of the purchaser's business or the parties are discussing a long-term purchase agreement, 

more time should be allowed to complete the contracting process. If necessary, arrangements can 

be made for the seller to make a small initial shipment of the goods with the understanding that 

the parties will act in good faith to complete a formal agreement covering subsequent 

transactions within a specified period of time. Whenever negotiations are going on, the U.S. 

purchaser should take steps to verify that the person purporting to represent the seller in the 

transaction has the actual authority to make binding and enforceable commitments on behalf of 

the seller. 
 

II. Transportation and Logistics 

 

Each import transaction should have its own unique transportation and logistics plan for ensuring 

that the goods arrive safely and can be easily and quickly processed at the point of arrival to 
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satisfy all applicable import requirements. For economy of discussion, this issue is assumed to 

cover several important areas that must be addressed in the contract, including delivery terms, 

transport procedures and compliance with import requirements, notably customs clearance 

procedures. The purchaser should also carefully consider the insurance requirements associated 

with the transport and delivery of the goods.  

 

The "delivery terms" address the points in time, including the location, where title to the goods 

passes to the purchaser and it assumes the risk of loss or damage to the goods. While it is 

common for title and risk of loss to pass at the same time, the two events may be separated. For 

example, when the goods are sold on credit, the seller may retain title to the goods until it has 

received full payment even though the purchaser assumes responsibility for any loss or damage 

to the goods following delivery. The "delivery" may be subject to a variety of conditions, notably 

the right of the purchaser to inspect and formally accept the goods, as described below. From the 

purchaser's perspective, it will seek specific shipment and delivery dates in the contract, or a 

means for objectively determining such dates, and strict penalties on the seller in the event that 

delivery does not occur in a timely fashion through no fault of the purchaser. If the delivery date 

must be firm, as might be the case when the goods are earmarked for re-delivery to one of the 

purchaser's own customers, the contract should specify that "time is of the essence" and perhaps 

include various "early warning" provisions, such as progress reports from the seller, to ensure 

that the goods are being prepared and transported in accordance with an agreed schedule. 

 

The "transport procedures" deal with the manner in which the goods will be moved from the 

seller's facilities to the agreed point of delivery, which may be the purchaser's U.S. facilities, 

another agreed port of entry into the U.S. or even directly to a customer or U.S. supplier of the 

purchaser. There is no single standard or practice with respect to transportation, and the type of 

goods and industry practice will be significant factors on this issue. In any case, the contract 

should address the manner in which the goods will be transported, the responsibilities of the 

parties with respect to various steps during the transportation process and the allocation of the 

costs associated with making arrangements for transportation. As with other issues, there will be 

overlap with other contractual provisions including delivery terms and insurance responsibilities. 

In general, the purchaser's interest lies in making sure that the mode of transportation is 

reasonably calculated to result in timely and safe delivery of the goods. Consideration should be 

given to how the goods will be loaded on the designated carrier and which party will be 

responsible for loading.  

 

Compliance with importation requirements is an activity that is sometimes referred to as 

"logistics management." While there are certainly legal issues to be considered, the key focus at 

this point for the purchaser is making sure that qualified personnel have been designated to 

arrange for importation and making sure all documents have been received and are accurate and 

correct in content and form. Depending on the transaction, some or all of the following 

documents will need to be included with the goods when they are being shipped into the U.S.:  

customs entries; invoice from the seller; consular invoice; certificate of origin; inspection 

certificates; certificate of manufacture; and insurance certificate.   Companies that are engaged in 

substantial import activities may have one or more in-house employees that perform these 

activities; however, it is also common to outsource responsibility to a customs broker or freight 

forwarder. 
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Finally, the contract should clearly identify the understanding of the parties with respect to the 

time and place that title to the goods, and the associated risk of loss, will pass from the seller to 

the purchaser. This is a key provision since the general rule is that the party with title to the 

goods at any point in time will bear the cost of any damage or loss to the goods and, as such, 

must carefully consider the need to obtain insurance to cover that risk. If title is to transfer in the 

seller's home country, the purchaser must arrange for the goods to be insured while they are in 

transit to the desired location. If title and risk of loss is to remain with the seller while the goods 

are in transit, the contract should explicitly require that the seller obtain insurance for the goods 

during that period and provide the purchaser with satisfactory evidence that such insurance has 

been obtained and remains in effect. Even if the seller does insure the goods, the purchaser may 

want to obtain additional insurance to cover other risks associated with the goods and the 

particular transaction, such as insurance covering losses that the purchaser may suffer under 

contracts with third parties in the event that the goods are damaged in transit and thus cannot be 

integrated into products the purchaser intended to delivery to such third parties. The type of 

insurance that is best for a particular import transaction depends on the method of transportation. 

 

III. Export and Import Requirements 

 

The parties need to understand the requirements imposed under the export laws and regulations 

of the seller's country and U.S. laws and regulations pertaining to the import of goods and make 

sure that the responsibilities of the parties with respect to compliance are clearly identified and 

allocated in the contract. As a general rule, the seller will handle compliance with the export 

regulations imposed by its own government; however, the purchaser should be familiar with 

those requirements and should understand in advance the steps that the seller intends to take to 

ensure that the requirements will be satisfied in a timely fashion so that shipment and delivery of 

the goods is not delayed. Unfortunately, there is no uniform scheme of export regulation and a 

particular transaction may require export licenses or permits and/or be subject to a wide array of 

possible export restrictions, including packaging, labeling, marking, quarantine or inspection. 

Specific controls may be imposed on certain types of goods and on exports to designated persons 

or countries. Governments may also impose export duties or other export-related fees and taxes. 

Finally, the seller may need to register as an exporter with the local government. 

 

In most cases, particularly when dealing with sellers located in industrialized countries, the 

process of complying with export laws and regulations generally goes smoothly provided the 

seller has sufficient experience and expertise. However, the purchaser should nonetheless 

consider the impact of delays on the viability of the entire transaction. For example, if the seller 

encounters difficulties in satisfying the export requirements of its home country, the purchaser 

may find itself at risk with respect to various expenses already incurred based on the assumption 

that the goods would be delivered on a timely basis. If problems arise, the purchaser may need to 

seek indemnification from the seller for pre-sale promotional expenses, importing and receiving 

costs and even the expense of obtaining replacement goods to meet commitments made to third 

parties. For its part, the seller will not want to be responsible for delays caused by changes in the 

specifications for the goods requested by the purchaser or for events that are well outside of the 

seller's reasonable control, such as natural catastrophies or unexpected government interference 

(e.g., imposition or increase of export duties) that makes the seller's performance of the contract 
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unduly burdensome. 

 

With respect to U.S. laws and regulations pertaining to imports, the main issues for any 

particular contract will be as follows: 

 

• What, if any, licensing requirements and restrictions apply to the transaction? 

• Which party will be responsible for obtaining any required import licenses? 

• Which party will be responsible for the costs of obtaining the required import licenses? 

• Which party will be responsible for compliance with any applicable import restrictions 

and conditions, such as packaging, labeling, marking, pest control treatments or inspections? 

• Which party will be responsible for the costs of complying with any applicable import 

restrictions? 

• Which party will be responsible for payment of import duties or any other government-

imposed fees or taxes on the imported goods? 

• Which party will be responsible for preparing any required import documentation and 

otherwise ensuring the goods clear all relevant customs requirements? 

 

Note that the list distinguishes between responsibility for completing a specific task or activity, 

such as obtaining the required import licenses, and paying for the costs associated with that task 

or activity. For example, it often makes sense for the purchaser to assume responsibility for 

obtaining U.S. import licenses on the theory that it is more familiar with the requirements of its 

own country; however, the costs associated with that activity may be allocated to the seller, 

perhaps with the caveat that the seller's liability is limited to "reasonable" costs and expenses. 

 

If the seller has responsibility for certain aspects of the importation process, the purchaser must 

verify that the seller understands all of the requirements that may be imposed for customs 

clearance of the goods in the U.S. For example, the purchaser has an interest in making sure that 

the goods are packaged and marked correctly to ensure that they can be easily identified and 

inspected by customs authorities and that they are distinguishable from other packages at the 

U.S. Customs facility. Goods that are not properly marked may trigger additional scrutiny from 

customs officers that will cause extensive delays in final delivery of the goods. If the purchaser is 

concerned about problems in this area, it should insist that the seller engage a customs broker 

that has been vetted by the purchaser or that a representative of the purchaser have the right to 

inspect the packaging and markings before the goods are placed on the carrier for shipment at the 

seller's facilities. In addition, the purchaser must be sure the seller is willing and able to comply 

with the heightened security requirements and procedures imposed by U.S. Department of 

Homeland Security regulations. 

 

IV. Inspection and Acceptance 

 

It is common to build into the contract for purchase of goods a requirement that the purchaser 

have an opportunity to conduct a formal inspection of the goods before shipment and/or after the 

goods have arrived at the agreed port of destination. In fact, product inspections are often 

required, and generally recommended, when dealing with certain types of goods, exporters and 

modes of transport. For example, inspection rights are essential when the purchaser has no 

experience with the seller's goods and/or when the goods are being supplied without warranties. 
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Even when warranties are provided, the purchaser should demand inspection rights in situations 

where it is apparent that warranty service will be costly and time-consuming if required at some 

point after the goods have been accepted. While the specifications for a particular inspection will 

depend on the circumstances, in general, the focus will be on safety (i.e., compliance with 

applicable safety regulations), performance, appearance and packaging when the inspection 

occurs prior to shipment. At the port of destination, the inspection will be broadened to include 

identification of defects that may have arisen with respect to the goods while they were in transit. 

At either end, if the purchaser discovers problems and variations from the requirements of the 

contract between the parties, the purchaser should have the right to return the goods at the seller's 

expense, cancel the contract and perhaps sue the seller for damages arising out of the seller's 

failure to make timely delivery of conforming goods. 

 

While inspection rights should be covered explicitly in the contract, transactions governed by the 

UCC will be subject to the default rules in Article 2 of the UCC with respect to inspection which 

provide that, unless the sale involves payment against documents or a C.O.D. (cash on delivery) 

obligation or similar terms, the purchaser must be afforded the right to inspect the goods before 

payment or acceptance at a reasonable place and time.
2
 The purchaser has the right to inspect the 

goods upon the tender, delivery or identification of the goods to the contract.
3
 Where the contract 

requires payment prior to inspection, the nonconformity of the goods does not excuse the 

purchaser from making payment unless it appears without inspection.
4
 An agreement to pay 

against documents may be construed as waiving the purchaser's right to inspection.
5
 The right of 

inspection means the right to inspect goods in any reasonable manner.
6
 It may include testing 

where the nature of the goods cannot be adequately determined otherwise. The cost of testing is 

borne by the purchaser, except where the goods are nonconforming.
7
 In such a case, unless the 

parties have agreed to the contrary, the purchaser may recover the reasonable cost of inspection 

and testing from the seller as part of its incidental damage caused by the seller's breach.
8
 

 

From a contract perspective, the purchaser should be sure that the inspection rights are broad 

enough to allow the purchaser to have sufficient time and resources to complete the inspection. 

Ideally, the purchaser should be able to inspect the goods on its own at the purchaser's facilities; 
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however, in some cases, it will be necessary to arrange for inspection by a third party if the 

contract calls for inspection and acceptance to occur at the first point of entry into the U.S. even 

if that location is different from the purchaser's facilities. Inspection is not a cost-free activity and 

should be factored into the overall budget for the import transaction. While the purchaser would 

obviously like to have the ability to reject the goods for any reason, it is fair and common to 

include some form of objective standard that must be applied when determining if the goods 

conform to the warranties and specifications in the contract. In addition, the seller will often 

insist on the right to have a representative present during the inspection process. A more subtle 

issue is the scope of the sample, and the purchaser may want to negotiate for the right to return 

the entire shipment if inspection of an agreed portion uncovers a problem. 

 

While safety considerations are generally measured by reference to regulatory standards (and 

often require the use of measuring instruments or testing equipment), performance, appearance 

and packaging are usually judged from the point of view of a prospective customer; however, the 

difference is that the inspector is able to provide background and experience with respect to 

quality requirements and product performance in a specific market. When evaluating defects and 

the impact they might have on the salability of the goods, distinctions are often made between 

"any" customer and a "discriminating" customer. For example, a defect which, under normal 

conditions of use, results in a substantial reduction of electrical or mechanical performance may 

make it impossible to sell the product to any customer. On the other hand, while dirt or rust on a 

product, or the absence of an operating manual, may cause a discriminating customer not to 

purchase the product, less selective customers may still be willing to buy. Since it is generally 

impossible for inspectors to evaluate each item in a shipment, statistically acceptable sampling 

procedures should be used. 

 

Inspections may be conducted by employees or agents of the purchaser, or both purchaser and 

the seller may agree to engage an independent inspector unaffiliated with either of the parties. 

The end product of the inspection process is an inspection report that sets out the number and 

type of defects identified, the sampling procedures used and an overall assessment of the quality 

of the shipment when evaluated against agreed standards of safety, performance, appearance and 

packaging that will serve as a basis for the purchaser's decision as to whether the shipment 

should be accepted or rejected. In general, the inspector will identify major defects, minor 

defects and incidental defects. The report will describe and rate the discovered defects and the lot 

and sample sizes and the method used for selecting items to be included in the inspection. In 

some cases, the parties agree to limit the subjectivity of the importer's decision by agreeing in 

advance on the "acceptable quality level," which is expressed as a percentage that corresponds to 

the level of defects found during the inspection and sampling process. A low “AQL%” imposes 

stricter quality requirements on the seller; however, the trade off will come in the need for the 

seller to charge higher prices to cover costs of more stringent quality controls during production. 

 

While rightfully considered separately, inspection rights are also related to the terms of payment 

for the goods. If the purchaser has sufficient leverage, it should insist on deferring payment for 

the goods until all material conditions to delivery and inspection of the goods have been 

satisfied. For example, the purchaser may require that the contract specify that its obligation to 

pay for the goods does not arise until the goods have been cleared through customs and the 

purchaser has had an opportunity to inspect the goods to determine whether they have arrived in 
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satisfactory condition. This procedure should be considered when the purchaser has no prior 

experience with the seller and may be more palatable if the purchaser is willing to agree to more 

balanced payment conditions in the future once the purchaser is more familiar with the goods 

and the manner in which the seller performs its manufacturing and shipping obligations. 

 

V. Payment and Financing 

 

The requirements in the contract with respect to the timing and manner of payment for the goods 

can have a significant effect on the overall cost of the transaction for the purchaser. Ideally, the 

purchaser will be allowed to pay for the goods on open account, which means that payment will 

be due within a specified period of days following delivery of acceptance of the goods. In many 

cases, however, the seller is not willing to extend any form of credit to the purchaser and will 

demand that the purchase price be paid or set aside in escrow with a financial institution before 

the goods are shipped to the purchaser. In fact, this is a likely scenario when the seller has no 

prior business history with the purchaser unless the seller is particular anxious to launch a 

business relationship with the purchaser. If advance payment is required, the purchaser will need 

to make arrangements for the funds to be delivered in the currency required under the contract. 

In addition, the purchaser will need to be sure it is adequately protected in the event that the 

goods are never delivered and it is unable to recoup the funds paid to the seller.  

 

If the seller is willing to extend credit with respect to a particular transaction, the purchaser may 

be required to provide a letter of credit or other form of guaranty from a reputable financial 

institution. The seller may also require that the purchaser execute documentation to grant the 

seller a security interest in the goods pending receipt of full payment. If the purchaser has 

personal or real property assets located in the seller's home country, the seller may demand a lien 

on those local assets as an easy and effective way to liquidate a local judgment against the 

purchaser. Each of these payment instruments can add time and expense to the transaction, and 

the purchaser should be sure that it will be able to satisfy any requirements imposed by the seller 

on a timely basis so that delivery of the goods is not delayed.  

 

If the purchaser anticipates a heavy volume of import transactions, arrangements should be made 

with the purchaser's local bank for prompt processing of requests for issuances of letters of 

credit. Before approaching a bank or other financial institution for assistance in import financing, 

the purchaser should prepare an import business plan and be prepared to demonstrate a clear 

understanding of the costs and risks associated with importing goods from a foreign country. The 

goal of the relationship with the financial institution is to ensure that opportunities are not lost 

because the purchaser is unable to design a viable plan for paying the seller in an efficient 

manner either directly or through the third-party financial institution. Recommendations for 

qualified financial institutions can be obtained from business partners and professional advisors, 

including counsels and accountants. Before the initial appointment, the purchaser should review 

information that might be available on the website of the financial institution and come prepared 

to ask specific questions about the type of services available for import transactions and the costs 

associated therewith. 

 


