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Abstract 

 

This report provides a brief introduction to “public international law”, which is the body 

of law that governs relationships between states, international organizations and, 

sometimes, individuals.  The report describes treaties and other international agreements 

and provides information on additional research materials.  

 

Public international law refers to the body of law that governs relationships between 

states, international organizations and, sometimes, individuals. At one time, states were 

almost the only bodies that had rights and duties under international law; however, during 

the course of the Twentieth Century, rights and duties under international law have been 

extended to a number of international organizations (e.g., League of Nations and then the 

United Nations), multinational companies and even individuals afforded rights to pursue 

remedies against sovereign nations. 

 

The Restatement of the Law (Third), the Foreign Relations of the United States (the 

“Restatement”) is perhaps the best-known attempt to summarize the basic principles of 

the U.S. view of public international law. Promulgated by the American Law Institute, 

the Restatement reflects the aforementioned evolution of public international law through 

the following definition in Section 101 thereof: “International law, as used in this 

Restatement, consists of rules and principles of general application dealing with the 

conduct of states and of international organizations and with their relations inter se, as 

well as with some of their relations with persons, whether natural or juridical.” The 

Restatement, while not authoritative, does state U.S. practice with respect to such things 

as the jurisdiction of national legislative bodies to promulgate rules pertaining to conduct 

in foreign countries and the jurisdiction of national courts to adjudicate disputes arising 
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out of conduct in foreign countries. 

 

Public international law has expanded rapidly and now includes a broad and diverse 

range of areas such as air law, space law, maritime law (both shipping law and the law of 

the sea), diplomatic relations, human rights law, law of armed conflict, international 

environmental law, international economic law and international trade law. Section 

102(1) of the Restatement includes a descriptive statement of the generally accepted 

sources of international law by providing: “A rule of international law is one that has 

been accepted as such by the international community of states (a) in the form of 

customary law; (b) by international agreement; or (c) by derivation from general 

principles common to the major legal systems of the world.” Article 38 of the Statute of 

the International Court of Justice also includes a list of the major sources of international 

law that includes international conventions, international custom, general principles of 

law and judicial decisions and scholarly “teachings.” 

 

Customary international law results from a general and consistent practice of states 

followed by them from a sense of legal obligation.[1] The corresponding notes for this 

definition indicate that customary international law “is intended to include diplomatic 

acts and instructions as well as public measures and other governmental acts and official 

statements of policy, whether they are unilateral or undertaken in cooperation with other 

states.”[2] The notes also state that “[f]or a practice of states to become a rule of 

customary international law it must appear that the states follow the practice from a sense 

of legal obligation (opinio juris sive necessitatis); a practice that is generally followed but 

which states feel legally free to disregard does not contribute to customary law.”[3] 

Custom was the primary source of international law until the middle of the Twentieth 

Century; however, over the past decades, there has been a decided trend toward 

codification of customary international law in international agreements. 

 

Practice Note: 
 

A wide range of sources can be referred to as a means for identifying and substantiating 

what is customary international law, and a good source of current information is the 

website maintained by the U.S. Department of State, which includes references to letters 

and other documents relevant to international law generated by that department over a 

number of years. For example, there are a number of digests of department documents 

that have been edited by specialists and that collect works generated during a specified 

period of time. Further information about the department's activities with respect to 

international law issues can be obtained by contacting its Office of the Legal Adviser. 

With respect to customary international documents and precedents of other jurisdictions, 

reference should be made to the non-official yearbooks of international law for particular 

countries and regions as well as the websites of the ministries of foreign governments 

charged with responsibility for international diplomatic relations.  Sites maintained by 

law schools, such as New York University Law School, are also an excellent source for 

research materials on public international law and include links to various sites that 

include compilations of relevant documents. 
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International agreements create law for the states parties thereto and may lead to the 

creation of customary international law when such agreements are intended for adherence 

by states generally and are in fact widely accepted.[4] The term “international 

agreement” is defined as “an agreement between two or more states or international 

organizations that is intended to be legally binding and is governed by international 

law.”[5] The most common term used for agreements of this type is a “treaty”; however, 

other popular designations include Agreement, Charter, Convention, Covenant and 

Protocol. In each case, the arrangement is afforded the same legal status. 

 

Creation of treaties and other international agreements follows a process similar to 

that found in private law. Thus, for example, the parties will engage in negotiations 

followed by execution of authorized representatives. If necessary, the agreement will then 

be submitted for consideration and ratification by the appropriate national bodies. Once 

these steps have been completed, the text of the agreement should be published; however, 

the incidence of publication is still must less than what is normally expected with 

domestic statutes and regulations. In the U.S., many treaties are negotiated and signed by 

the Executive Branch (acting through one of the Cabinet-level agencies such as the State 

Department); however, treaties must then be ratified by the President following “advice 

and consent” of the U.S. Senate. Once a treaty has been ratified, other governmental 

parties are generally involved. For example, the entire Congress may act to pass 

legislation required to implement the provisions of a particular treaty; and, thereafter, it 

will be left to various administrative agencies to make and enforce regulations 

implementing the treaty and the statutes. Finally, the courts will be involved in 

interpreting treaties and any related statutes, regulations and non-treaty international law. 

 

Treaties are generally classified as bilateral (i.e., involving only two countries) or 

multilateral (i.e., involving more than two parties). Double taxation and extradition 

treaties are common examples of bilateral agreements, and multilateral treaties are 

typically used when attempting to address global or regional concerns or create global or 

regional institutions. The signature and effective dates of treaties are typically not the 

same, and the effective date will be identified in the text of the treaty. For example, 

effectiveness may be delayed until a date certain, the date of ratification, the date that 

parties complete adoption of any required follow-on legislation or, with multilateral 

treaties, the date when a minimum number of parties have actually completed the 

ratification process. If a party is joining a multilateral treaty already in effect for other 

country members, the new party can generally set its own effective date for the accession. 

 

Practice Note: 
 

The Treaty Affairs Staff of the Office of the Legal Adviser at the Department of State 

publishes, on an annual basis, Treaties in Force, which lists, as of January 1st of that 

year, the treaties to which the U.S. is a party, the parties to the treaty and the dates of 

signing and coming into force. With respect to U.S. treaties, including bilateral and 

multilateral agreements to which the U.S. is a party, perhaps the best source, although 

sometimes not up to date, is the Treaties and other International Acts Series published by 

the U.S. Government Printing Office and including treaties from 1946 to the present in 
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“slip law” form. The Trade Compliance Center maintained online by the U.S. 

Department of Commerce also includes a comprehensive collection of most of the trade 

agreements to which the U.S. is a party, and a researcher can search the materials by 

agreement or treaty title, by country/signatory, by issue or by keyword. 

 

For international treaties, including multilateral treaties to which the U.S. is a party and 

treaties between other states that do not involve the U.S., reference must be made to a 

number of sources, including the comprehensive collection of over 40,000 bilateral and 

multilateral treaties available through the United Nations Treaty Series. Treaties among 

members of the European Union can be found as part of the European Treaty Series and 

in the Official Journal of the European Union: Legislation, and the Organization of 

American States also publishes its own treaty series. International treaties on specific 

topics, such as intellectual property and environmental law issues, are also compiled by 

commercial publishers and international institutions such as the UN Educational, 

Scientific and Cultural Organization (or “UNESCO,” which publishes Copyright Laws 

and Treaties of the World. Also, many countries publish their own treaty series, and 

reference may also be made to the embassies of the nations involved with a particular 

treaty. 

 

In determining whether a rule has become international law, substantial weight is 

accorded to (a) judgments and opinions of international judicial and arbitral tribunals; (b) 

judgments and opinions of national judicial tribunals; (c) the writings of scholars; (d) 

pronouncements by states that undertake to state a rule of international law, when such 

pronouncements are not seriously challenged by other states.[6] For example, case law 

created by international courts of general and limited jurisdiction, international tribunals, 

national courts enforcing norms taken from international sources and arbitral decisions is 

an important indicator of the content and direction of international law; counsel may refer 

to reports of judgments, advisory opinions and orders issued by the International Court of 

Justice, the International Criminal Court and the European Court of Justice for the 

European Union. Reports of international arbitration awards can be found in various 

commercial publications as well as through the major organizations responsible for the 

conduct of international arbitrations. In addition, enactments by bodies and organizations 

established by multilateral treaties, such as resolutions of the United Nations General 

Assembly and directives of the European Union Commission, are also valuable and 

widely accepted sources of international law and regulation. 

 
                                                                                            

 

[FN1] Restatement Third, Foreign Relations Law of the U.S. § 102(2). 

 

[FN2] Restatement Third, Foreign Relations Law of the U.S. § 102(2), comment b. 

 

[FN3] Restatement Third, Foreign Relations Law of the U.S. § 102, comment c. 

 

[FN4] Restatement Third, Foreign Relations Law of the U.S. § 102(3). 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102182&FindType=Y&SerialNum=0289476719
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102182&FindType=Y&SerialNum=0289476719
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102182&FindType=Y&SerialNum=0289476719
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102182&FindType=Y&SerialNum=0289476719
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[FN5] Restatement Third, Foreign Relations Law of the U.S. § 301(1). 

 

[FN6] Restatement Third, Foreign Relations Law of the U.S. § 103(3). 

 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102182&FindType=Y&SerialNum=0289476749
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0102182&FindType=Y&SerialNum=0289476720

