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FOREWORD
I wanted to create the Business Counselor’s Law and Compliance Practice Man-

ual because I believe that in-house counsel, or outside counsel acting as the primary
legal and compliance advisor to a company, would embrace a comprehensive set of
materials that would provide practical guidance, including forms and checklists that
could be easily adapted for quick use, on how to establish, manage and grow the law
and compliance function and provide valuable service to all other departments and
business units. I wanted to write something that I wish had been in my o�ce from
the day I began working as a general counsel. While there are good materials avail-
able on speci�c issues and legal areas nothing brings it all together and organizes
the information in a way that is consistent with the way that executives and manag-
ers are thinking about the business. This is the void that this publication is at-
tempting to �ll and I hope that readers will �nd it to be a ready to use template for
organizing and managing the legal function that will save them hundreds of hours
and thousands of dollars. In addition, readers will bene�t from materials written
from a practical perspective that will allow them to immediately produce contracts,
policies, procedures and training materials that will be appreciated and valued by
their internal customers. The publication will be rigorously updated to include more
materials on new topics, including new areas that burst upon the scene like the
Sarbanes Oxley Act of 2002 did, and will be supported through innovative com-
munications tools such as an author blog, live programs, webinars, monthly updates
and author visits to corporate legal departments with West sales representatives.

The publication will be organized into several parts, each of which will collect
chapters that deal with related topics in a particular compliance or strategic busi-
ness unit area. In this edition Part I is devoted to Organizing and Managing the
Law and Compliance Function. A VP Legal/Compliance, also typically referred to as
the general counsel, will be added to the top management group as the company
grows to the point where it makes sense to have in-house expertise on the legal and
regulatory issues associated with the company’s speci�c business model. The VP
Legal/Compliance is responsible for overseeing all of the company’s e�orts to comply
with applicable laws and regulations and for protecting the interests of the company
in its contractual relationships with third parties. In order to ful�ll these responsi-
bilities the VP Legal/Compliance must establish appropriate rules and procedures
with respect to compliance and contract management and will thus need to work
closely with the leaders of all involved departments and divisions. The VP Legal/
Compliance is also a key �gure in ensuring that the directors and the other members
of the executive team ful�ll their �duciary responsibilities and the VP Legal/
Compliance should provide guidance to the directors on corporate governance issues.
This edition covers three topics of key important in establishing the foundation for
law and compliance activities—risk assessments, contract management and
administration and records retention.

Part II of this edition, which deals speci�cally with Governance and Compliance,
delves deeper into one of the key areas of responsibility for the VP Legal/Compliance.
The unprecedented turbulence in the business and �nancial markets during the
early 2000s led to substantial scrutiny of corporate management and the profession-
als who provide advice and guidance to the chief executive and �nancial o�cers of
public companies. Scandals and substantial losses by ordinary and institutional
investors led to tremendous changes in the regulatory environment for corporations.
As a result, the traditional corporate governance scheme that had existed for years
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was thrust into a state of transition. Congress and the Executive Branch, through
sweeping legislation such as the Sarbanes-Oxley Act of 2002, the Securities and
Exchange Commission and the major securities exchanges developed new rules that
expand the rights of, and protections for, shareholders while imposing substantial
obligations on directors, o�cers, outside auditors, attorneys, and investment
bankers. The overriding purpose of the changing corporate governance scheme was
to establish the shareholders as the principal bene�ciaries of the �duciary duties
and management responsibilities imposed on the board of directors and the o�cers
and managers of the corporation, including the leaders of the legal function. These
developments have created a need for a thoughtful and formal approach to advising
the board of directors and committees of the board, creating and administering
compliance programs and designing and implementing compliance audits.

Part III of this edition deals with various issues associated with identifying,
protecting and managing a company’s intellectual property rights. Every company,
regardless of its size and activities, is touched in some way by technology. For
example, the use of computer hardware and software has now become commonplace
for recording the terms of business transactions and creating and maintaining busi-
ness records and even the smallest �rms need to be attentive to improvements in
computing tools that can lead to lower costs and greater e�ciencies. Technology
becomes even more important for the �rm as its activities expand to include product
development and manufacturing. Also, as companies grow and establish relation-
ships with employees, contracts, customers and other business partners in distant
locations, communications technology becomes an essential element of success for
the company and its ability to e�ectively complete necessary tasks and activities.
Technology management is essential to success and includes not only the creation,
acquisition and deployment of technology but also the steps that need to be taken to
protect the technology of the company, including the development and maintenance
of an intellectual property rights portfolio, and the formulation and implementation
of strategies for commercial exploitation of the company’s technological assets. Sev-
eral chapters deal with issues in this area including coverage of intellectual prop-
erty audits, trade secret protection programs and preparation and use of
con�dentiality agreements.

The law and compliance function should be working closely with all departments
and business units; however, there is almost always a close and intense relationship
with the professionals working in the human resources (‘‘HR’’) function. HR is at
the forefront of a company’s e�orts with respect to two of the key elements of
organizational design—people and organizational structure. In order for companies
to successfully achieve their strategic goals and objectives they must strive to at-
tract, motivate, and retain those employees who are best quali�ed to carry out the
necessary activities of the company and make sure that they are placed into the
right spots in the most e�ective organizational structure. The traditional role of HR
was perceived as being largely administrative—recruiting and interviewing prospec-
tive employees, administering bene�t plans and writing policies; however, forward
thinking companies now realize that the HR function must be part of the company’s
strategic planning activities and that HR leaders must proactively suggest new poli-
cies and initiatives to the senior executives of the company in order to ensure that
the company has access to appropriate knowledge and talent in each of the markets
where it is active. HR is also primarily responsible for compliance with a plethora of
federal and state laws and regulations applicable to business employment practices
including the Fair Labor Standards Act, Title VII of the Civil Rights Act of 1964,
the Age Discrimination in Employment Act and the Americans with Disabilities
Act. In addition, working conditions are regulated by workplace safety regulations
and workers’ compensation laws. Finally, aspects of the employment relationship
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may be impacted by common law rules regarding formation of the employment rela-
tionship and wrongful termination; laws regulating labor-management relations;
laws regulating family and medical leaves; federal immigration laws; common law
rules and statutes regarding ownership and use of inventions and trade secrets and
non-competition and non-solicitation agreements; and statutes governing
administration of retirement and pension plans and continuation of health insur-
ance bene�ts. In Part IV of this edition we cover several basic employment-related
topics including employment agreements, employee con�dentiality and innovations
agreements and employee noncompetition and nonsolicitation agreements.

Part V of this edition covers compliance issues that arise when companies begin
to engage in global business activities. Identifying applicable laws and regulations
relating to the conduct of a particular business and establishing policies and
procedures to ensure compliance with those laws and regulations is an important
and challenging objective for any company even when it is operating in just one
jurisdiction. However, since commencement of activities in at least one foreign mar-
ket has now become a natural milestone for almost all growing businesses in the
US, regardless of their size in terms of employees, products, or revenues, compli-
ance has become an even more complex activity as companies must learn how to
cope with ‘‘international law’’ and the compliance standards and business ethics
expectations of many countries. Unfortunately, this is no easy task since there are a
number of US laws and regulations that must be taken into account and the variety
of laws and customs found around the world often make generalizations very dif-
�cult in this area. Any company venturing into cross-border business activities must
be prepared to invest the time and resources necessary to establish and maintain an
e�ective global law and compliance program that �ts the company’s speci�c cross-
border business activities, such as exporting or importing products, licensing of
software or technology to or from foreign parties, and/or operating foreign subsidiar-
ies, branches and joint ventures. The chapters in this edition provide a foundation
for creating a global compliance function by covering global compliance programs
generally and speci�c compliance procedures for exports, anti-bribery laws and
antiboycott laws.

The current plan for this publication is to issue a formal supplement on an an-
nual basis and I look forward to providing you with a continuous stream of new ma-
terial—text, policies and procedures and case studies—to make your job easier and
disseminate information on best practices. In the future I hope to include materials
that cover the entire range of law and compliance activities including new parts
dealing with the legal and regulatory environment for business activities; launching
a new business; organizational management and administration; product develop-
ment and commercialization; operations; capital raising activities; mergers and
acquisitions; ‘‘going public’’ and being a public company; selecting and managing
outside counsel; investigations and litigation; and managing growth and change. I
also will be including new chapters in existing parts of the publication. However, in
order to ensure that subscribers receive timely updates, as well as new solutions, on
a regular basis I will be posting relevant materials on the Gutterman Law & Busi-
ness website at www.alangutterman.com and on my Business Counselor Blog
(www.businesscounselorblog.com). Subscribers who want to be noti�ed of updates
should send an e-mail to the editor at agutterman@alangutterman.com. I look
forward to interacting with all of you and please also take a look at some of my
other publications listed in About the Author.

Alan S. Gutterman

Gutterman Law & Business

June 2010
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