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Minimum Wage and Overtime Pay 

 

Companies need to exercise caution when dealing with the Fair Labor Standards Act 

(“FLSA”) and its rules regarding minimum wage and overtime pay.  Companies should 

develop and use one or more checklists that address key issues associated with wage and 

hour law compliance.  Among other things, the checklists should facilitate a thorough 

review of whether or not the company is covered by the FLSA, the requirements for the 

exemptions from minimum wage and/or overtime pay obligations, the computation of 

“hours worked” and the “regular rate of pay” and, finally, recordkeeping requirements. 

See Specialty Form at § 100:187.  The checklist regarding the exemptions can be used as 

part of a careful and comprehensive analysis of the requirements for the various 

exemptions against the job descriptions and the actual duties and activities performed by 

employees who might be covered by one of the exemptions.  Checklists may also cover 

other aspects of the FSLA such as compliance with child labor laws.  Companies should 

also use a checklist to determine whether a particular worker should be classified as an 

“employee” for purposes of the FLSA and other employment-related laws and 

regulations.  See Specialty Form at § 100:189.60. 

 

Companies should also have a written policy relating to overtime and overtime pay.  A 

basic policy should cover “premium” overtime pay, which applies when eligible 

employees work more than 40 hours in a workweek; “straight” overtime pay, which 

would apply when eligible employees work more than their regularly scheduled amount 

of hours for a workweek but not more than 40 hours; use and content of timesheets to 

track hours worked and information regarding administration of the overtime policy. See 

Specialty Form at § 100:187.50, which is reproduced below.  Several other approaches 

can also be taken with regard to the content and emphasis of overtime policies.  For 

example, many companies incorporate into their policies the notion that overtime will 

only be assigned if supervisors are able to provide reasonable advance notice to effected 
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employees. Companies may also provide information regarding the procedures to be 

followed when determining which employees will work during overtime periods.  Detail 

on this issue is important to allow employees to understand the circumstances under 

which they may be required to work overtime, as well as the factors that will be 

considered when employees are vying for the right to earn extra overtime pay. If 

appropriate, explanation of the excuses deemed acceptable for avoiding mandatory 

overtime can also be provided. See Specialty Form at § 100:188. Another side of the coin 

is the firm that takes a fairly strict approach to overtime, in which case the policy may 

emphasize that disciplinary action will be taken against employees that refuse to work 

overtime or fail to report when assigned. See Specialty Form at § 100:189.  In all cases, 

the overtime policy should recite when overtime pay will be required as a matter of law 

and extra amounts that will be paid during overtime periods. 

 

Companies should exercise a good deal of caution when setting and drafting policies and 

procedures with respect to overtime and there are a variety of things that should be borne 

in mind.  For example, companies wishing to avoid overtime compensation obligations 

may adopt so-called “staggered work periods” such as having weekly shifts begin in one 

workweek and end in the following one in order to have hours that exceed the statutory 

straight-time workweek fall into the next workweek and thus take them out of the 

overtime category for the first week.  If a company decides to adopt this strategy it must 

be clearly disclosed and described in the overtime policy since employees will normally 

expect to be paid at overtime rates when they work over 40 hours and failure to do that 

based on a staggered workweek may lead to challenges and a feeling among employees 

that the company is being deceptive.  Other tips for overtime policies include making 

sure that employees realize that overtime is not a benefit or privilege and will only be 

awarded based on business needs and avoiding unintentional support of unreported time 

(e.g., giving employees the impression that in order to “get ahead” they should come in a 

little bit early or stay a few minutes late without expecting additional compensation).  

Finally, when overtime is due it should be paid since employees cannot lawfully waive 

their rights to overtime compensation and any effort to negotiate a side deal with 

employees to avoid overtime will simply set the company up for trouble in the future 

since such deals are invalid. 

 

Other forms that should be prepared and used to facilitate tracking of employee activities 

for purposes of wage and hour laws include employee data sheets (see Specialty Form at 

§ 100:189.10), timesheets (see Specialty Form at § 100:189.20), weekly employee work 

information records (see Specialty Form at § 100:189.30), overtime authorization forms 

(see Specialty Form at § 100:189.40) and notices regarding travel and reporting to work 

(see Specialty Form at § 100:189.50).  Finally, minimum wage and overtime pay should 

be addressed in any employee handbooks and companies must also be sure to comply 

with the notice and poster requirements imposed by federal and state regulators. 

 

http://web2.westlaw.com/find/default.wl?mt=373&db=212673&docname=BUSTRANSOLs100%3a188&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0358865631&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FD9832DB&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=373&db=212673&docname=BUSTRANSOLs100%3a189&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0358865631&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FD9832DB&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=373&db=212673&docname=BUSTRANSOLs100%3a189&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0358865631&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FD9832DB&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=373&db=212673&docname=BUSTRANSOLs100%3a189&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0358865631&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FD9832DB&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=373&db=212673&docname=BUSTRANSOLs100%3a189&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0358865631&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FD9832DB&rs=WLW12.01
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For further discussion of the laws and regulation pertaining to the employment 

relationship and practice tools to assist client in complying those laws and regulations, 

see Gutterman, Business Transactions Solutions § 100:1. 

 

§100:187.50 Overtime policy—Standard [New] 

 

OVERTIME COMPENSATION AND/OR COMPENSATORY TIME POLICY 

(Weekly and Hourly-Paid Staff Members Only) 
 

I. SCOPE 

 

This policy applies to all non-exempt weekly and hourly-paid staff members whose 

employment status is regular full-time, regular part-time, limited service, or temporary. 

All non-exempt staff members are subject to the overtime pay provisions of the Fair 

Labor Standards Act and must be compensated for all hours worked, including all hours 

worked on and off work premises. They cannot donate their services to [name of 

company] (“Company”) and are not permitted to work in excess of their regularly 

scheduled work hours without prior supervisory approval. 

 

II. PREMIUM OVERTIME (OTP) 

 

According to the Fair Labor Standards Act, a non-exempt weekly or hourly-paid staff 

member, who works more than 40 hours in a workweek, must be paid an overtime rate of 

one and one-half times his/her regular hourly rate of pay for all time actually worked in 

excess of 40 hours in the workweek. The Company's standard workweek for pay 

computation purposes is 12:01 a.m. Monday through 12:00 midnight Sunday. 

 

A staff member may not receive compensatory time off for any of the time worked in a 

workweek in which he/she works in excess of 40 hours. The staff member’s regular 

hourly  rate must be paid for all time actually worked in a workweek in excess of his/her 

regular schedule (35 or 37.5 hours) up to 40 hours. The overtime rate of one and one-half 

times his/her regular hourly rate must be paid for all time worked in excess of 40 hours in 

a workweek. Non-exempt staff members cannot receive a combination of compensatory 

time and premium overtime pay for actual time worked in the same pay period. 

 

When calculating overtime at one and one-half times the regular rate of pay for time 

worked in excess of 40 hours in a given workweek, only actual time worked is used. 

Time charged to sick, paid time off and other paid leave balances must not be included in 

this calculation. 
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III. STRAIGHT-TIME OVERTIME (OTS) 

 

A non-exempt weekly or hourly-paid staff member who works in excess of his/her 

regular schedule (e.g., if full-time: 35 or 37.5 hours; if part-time: 17.5 to 28 hours) up to 

40 hours in a workweek must be compensated in either of the following ways:  

 

 Pay at his/her regular hourly rate for time worked in excess of his/her 

regular schedule up to 40 hours in the workweek; or 

 Time off (compensatory time) equal to the number of hours worked over 

his/her regular schedule (e.g., if full-time: 35 or 37.5 hours; if part-time: 17.5 to 

28 hours) up to 40 hours in the workweek (provided that the actual hours worked 

do not exceed 40 hours in that workweek and provided that all minimum wage 

requirements are met). 

 

Non-exempt weekly and hourly-paid staff members who work in excess of 40 hours in a 

workweek are not eligible to receive compensatory time. They must receive their regular 

hourly rate for time worked up to 40 hours in the workweek and then the premium 

overtime rate for all time worked in excess of 40 hours in the workweek. 

 

IV. TIMESHEETS FOR WEEKLY AND HOURLY-PAID STAFF MEMBERS 

 

All weekly and hourly-paid staff members should complete and sign a weekly timesheet 

to be provided by the Company that reflects actual time worked, both on and off work 

premises. The staff member’s supervisor must sign the timesheet and is responsible for 

verifying the actual time worked  

 

If a staff member works time in excess of his/her scheduled workweek but not more than 

40 hours, the staff member is eligible for straight-time overtime and/or compensatory 

time off. The staff member is to elect on the timesheet if he/she would prefer to receive 

pay or compensatory time for the time worked in excess of his/her schedule up to 40 

hours. The substitution of compensatory time off in lieu of monetary compensation for 

the time worked up to 40 hours must be agreed upon in advance by the staff member and 

supervisor and/or responsibility center head. In the absence of a timely election, staff 

members will be paid straight-time overtime for time worked in excess of their regular 

schedule up to 40 hours. 

 

V. ADMINISTRATION 

 

The supervisor must maintain the appropriate records which track the actual days and 

time worked, straight-time and premium overtime worked, compensatory time earned and 

compensatory time used. Records should include weekly timesheets signed by the staff 

member and the supervisor and Time Report Forms. All time and pay-related records 

must be kept for at least three years. 
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A. Compensatory Time 
 

A staff member must schedule compensatory time off in advance with his/her supervisor. 

Compensatory time must be taken or paid for within three months of the date it is earned. 

No more than 40 hours of earned compensatory time may be accumulated in any three-

month period.  If a staff member transfers or terminates employment, compensatory time 

is to be paid at the staff member’s current rate of pay by the releasing department on or 

before the next regular payday following the date of transfer or termination. 

 

B. Premium or Straight-Time Overtime Compensation 
 

All payments for premium overtime (OTP) or straight-time overtime (OTS) must be 

authorized by the supervisor and entered into the Company’s records within the same pay 

period in which the straight-time or premium overtime hours are worked.  Supervisor 

authorization must be made on an Overtime Authorization Form to be provided by the 

Company. 

 

VI. UNIONIZED STAFF MEMBERS 

 

Company employees covered by collective bargaining agreements should refer to the 

appropriate article in their contracts. 

 

Notes 

 

Use of form:  This form is a basic overtime policy that covers “premium” overtime pay, 

which applies when eligible employees work more than 40 hours in a workweek; 

“straight” overtime pay, which would apply when eligible employees work more than 

their regularly scheduled amount of hours for a workweek but not more than 40 hours; 

use and content of timesheets to track hours worked and information regarding 

administration of the overtime policy.  Other forms referenced herein that should be 

created to support administration of the overtime policy include a timesheet (see 

Specialty Form at § 100:189.20) and an overtime authorization form (see Specialty Form 

at § 100:189.40). 
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