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Board actions are required whenever the directors exercise any of the specific statutory 

powers enumerated above with regard to organizational matters.  In addition, formal 

board action is usually prudent when adopting a stock purchase or option plan; entering 

into major contracts; authorizing significant borrowings on behalf of the corporation; 

entering into employment contracts with key employees; adopting employee benefit 

plans; entering into major leases; forming subsidiaries; designating committees of the 

board and the powers of the committees; and adopting corporate policies. 

 

The actions of the board of directors are generally taken in meetings at which a quorum is 

present.  Many state laws provide that meetings may be conducted by telephone, if all 

parties can hear each other in a conference call.  Meetings may be either regular meetings 

or special meetings. Regular meetings are typically established in the bylaws or are fixed 

by the board and generally require no call or notice; however, the formal records of the 

corporation may include a direction to the secretary to provide notice to the directors of a 

regular meeting otherwise provided for in the bylaws, and a written notice from the 

secretary to the directors reminding them of a scheduled meeting of the board.  Special 

meetings, which always require notice, typically may be called by the corporate 

secretary, the chairman of the board, the president or other authorized people described in 

the bylaws.  In cases where insufficient notice of a meeting has been given, the directors 

may waive notice and consent to the conduct of the meeting.   

 

In addition, actions by the board of directors are often taken by unanimous written 

consent of all members of the board.  Most state statutes provide that unless the articles 

of incorporation or bylaws provide otherwise, action required or permitted to be taken at 

a board of directors' meeting may be taken without a meeting if the action is taken by all 

members of the board. 

 

 Board leadership 
 

It is customary to designate one of the members of the board of directors to serve as the 

chairperson who formally presides over meetings of the board and is responsible for 

parliamentary decisions regarding the processes followed by the board during its 

deliberations.  For small privately-held corporations without outside investors the 

president typically assumes the role of board chairperson although it is also common for 
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this title to be given to another member of the founding group.  As companies grow, 

however, the board chair may be one of the independent directors, the CEO or an 

“executive chair” (such as a former CEO of the company).  Privately-held corporations 

and not-for-profit organizations tend to prefer separation of the chairperson and CEO 

roles and it is recommended for those organizations as a good approach to encouraging 

independence and facilitating succession planning.  Public companies are almost evenly 

divided on the issue with larger companies more likely to follow the combined role and 

smaller companies generally preferring a separation of duties.  

 

 Board meeting agenda 
 

As discussed above, the chairperson of the board is primarily responsible for setting the 

agenda for each board meeting; however, each director has the right to request that a 

particular issue be presented to all of the directors for discussion and, if appropriate, 

formal action.  While the CEO traditionally took the lead in establishing the agenda the 

current practice is for the CEO and lead independent director to work together  on putting 

a list of topics together and collecting the necessary materials for the directors to review 

in advance of the meeting.  Obviously each meeting should include time to discuss 

specific issues that are of current importance to the company; however, over the course of 

the year the directors should be sure that the following items receive continuous 

attention: 

 

 Achievement (as well as periodic reexamination and updating) of operational and 

financial plans; 

 Evaluation of the performance of the CEO and other members of executive 

management; 

 Evaluation of board and committee performance, and the adequacy and 

appropriateness of corporate systems and controls that address legal compliance; 

 Risk management; 

 Corporate policy supervision; 

 Financial and internal controls, and 

 Timely and accurate financial reporting and other disclosures. 

 

 Executive sessions 
 

The listing requirements of the national securities exchanges require that the independent 

directors periodically convene their own meetings in “executive session” without 

management directors present.  While no formal board actions can be taken during 

executive session the meeting provides the participants with an opportunity to float ideas, 

and bring up issues and concerns, that they may not be comfortable discussing in front of 

the entire board.  It is also a good time and place for candid discussions regarding the 

performance of the CEO and other members of the executive team.  In order to control 

the already large time commitments of outside directors to their board responsibilities, 

executive sessions are generally scheduled to coincide with regular board meetings.  The 

lead independent director, discussed above, presides over the executive sessions and 

should be responsible for setting the agenda in advance by polling the other independent 
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directors to identify issues that they would like to discuss.  If appropriate, the lead 

independent director should invite special outside advisors, such as independent special 

counsel, to attend the meetings to provide input on sensitive and complex issues such as 

problems with the CEO or other members of the executive team.  The lead independent 

director should be responsible for briefing the CEO on the issues discussed during the 

executive session including any recommendations for further action by the entire board.  

Since executive sessions are not formal board meetings a detailed record of the 

discussions, such as minutes, should be not be created; however, notice that the meetings 

have been held, along with a brief summary of the topics discussed, should be included in 

the regular board minutes. 

 

 Meeting planning 
 

In organizing the activities associated with calling and conducting an organizational or 

annual meeting of the board of directors, the following checklist may be helpful: 

 

(1) Arrange for use of desired site for the meeting; 

(2) In the case of an organizational meeting, insure that all steps have been taken to 

complete formation of the corporation, including appointment of initial directors in the 

articles of incorporation or by action of the incorporator(s); 

(3) In the case of an annual meeting, insure that all necessary steps have been taken 

relating to calling and conducting the annual meeting of shareholders and the election of 

directors; 

(4) Consult appropriate statutes, charter documents, and any shareholders' agreement 

to ascertain the requirements with regard to election of directors and actions by the board; 

(5) In the case of an annual meeting, insure that all required reports regarding the 

business and finances of the corporation will be prepared on a timely basis; 

(6) Prepare informational materials and drafts of all agreements (e.g., form of 

indemnity agreement) which are to be reviewed and considered at the meeting; 

(7) If appropriate, take steps required to formally call the meeting, transmit notice of 

meeting, and copies of materials and other items referred to in (6) above, to directors in 

the manner permitted by the bylaws, and prepare affidavit of delivery of notice regarding 

same; 

(8) Review agenda of meeting, prepare the order of procedure for the meeting, and 

confirm that any persons other than the directors who may be called upon to participate in 

the meeting (e.g., non-director officers, accountants, shareholders with observer rights) 

will be available; 

(9) Visit meeting site and confirm arrangements for seating, audio visual, meals, etc.; 

and 

(10) Conduct meeting, prepare resolutions describing the actions taken by the 

directors, prepare minutes of the meeting and circulate same to directors for approval, 

and include a copy of the approved minutes in the minute book. 

 


