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Wyoming was the first state in the country to authorize the formation of limited liability 

companies in 1977.  The major push to enact LLC legislation began after the Internal 

Revenue Service (IRS), in 1988, issued Revenue Ruling 88-76, classifying an LLC 

chartered in Wyoming as a partnership for federal income tax purposes.  However, when 

LLC laws were first adopted by the states, there was significant variation in form and 

substance; and many state statutes relied heavily on the first version of the Model 

Prototype LLC Act that had been prepared by the American Bar Association.  By 1994, 

when the Uniform Limited Liability Company Act (“Uniform Limited Liability Company 

Act”) was adopted by the National Conference of Commissioners on Uniform State Laws 

(“NCCUSL”), most of the states had already passed LLC statutes; and, while the 

Uniform Limited Liability Company Act was recognized as a positive effort to harmonize 

state LLC statutes, the adoption of the model rules did not proceed as quickly as the 

uniform acts for partnerships and corporations. 

 

The Uniform Limited Liability Company Act incorporated several important aspects of 

the then-current versions of the model laws for other business organizations.  For 

example, the elements of the Uniform Limited Liability Company Act relating to 

member-managed LLCs tracked the Revised Uniform Partnership Act (“RUPA”), which 

was recently adopted at the time that the Uniform Limited Liability Company Act was 

completed, and the provisions of the Uniform Limited Liability Company Act relating to 

manager-managed LLCs were derived in significant part from the 1985 Revised Uniform 

Limited Partnership Act (“RULPA”) and the Model Business Corporation Act 

(“MBCA”).  Understandably, the drafters of the Uniform Limited Liability Company Act 

also had to take into account the then-applicable federal tax classification regulations, 

which determined the tax classification of unincorporated organizations such as an LCC 

by reference to how closely their organizational structure resembled a corporation. 

 

In July 2006, NCCUSL approved and recommended for enactment by the states a new 

Revised Uniform Limited Liability Company Act (the “RULLCA”).  Commenting on its 

decision to draft and adopt a new model LLC act, the Drafting Committee noted that 

twelve years had passed since the Uniform Limited Liability Company Act was adopted 

by NCCUSL and that much had changed during that period.  Today, all states and the 

District of Columbia have adopted LLC statutes, and many of these statutes have already 

undergone substantial amendment several times.  The decision by the IRS in 1997 to 

adopt the “check the box” regulations has eliminated the need for many of the complex 

structuring schemes that practitioners included in early LLCs to obtain the desired tax 

classification; and single-member LLCs, once avoided due to their uncertain tax status, 

are now routinely used as entities for corporate subsidiaries and businesses formerly 

operated as sole proprietorships.  In fact, the Uniform Limited Liability Company Act 

itself was revised in 1996 to take into account the then-anticipated adoption of the “check 

the box” regulations.  These changes in the tax area, coupled with emergence of a 
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growing body of LLC law and the decision by many states to amend their statutes to 

facilitate mergers and conversions involving LLCs and other unincorporated entities, 

have allowed the LLC to take its place as a popular and widely accepted organizational 

form around the U.S.  In fact, the LLC has become the dominant form of business 

organization, when measured by the number of new formations, in many states and is 

now often used in situations where corporations were traditionally the norm.  For 

example, a manager-managed LLC may now be used by entrepreneurs to raise funds 

from venture capitalists and other private equity investors. 

 

The drafters of the RULLC Act identified the following as the most noteworthy 

provisions of the new model statute: 

 

• Centralization of all statutory provisions pertaining to the LLC operating agreement, 

including those relating to the scope, function and limitations of the agreement; the 

effect of the agreement on the LLC and its members; and the effect of the agreement 

on third parties. 

• Clarification of the extent to which the operating agreement can define, alter, or even 

eliminate aspects of fiduciary duty and express authorization of provisions in the 

operating agreement that would relieve members and managers from liability for 

money damages arising from breach of duty (subject to specific limitations); 

• Codification of the major fiduciary duties subject, however, to the aforementioned 

power of the operating agreement to define, alter and eliminate aspects of such duties; 

• Authorization of “prefiling” a certificate of organization to create a “shelf LLC”; 

• Clarification that a member is not an agent of an LCC solely by reason of being a 

member and de-codification of “apparent authority” by position; 

• Recognition of the use of publicly filed statements of authority to provide third 

parties with reliable documentation of the authority of a specific person or a person 

occupying a specific position to enter into transactions on behalf of the LLC; 

• Recognition of a right in favor of a member to seek a court-ordered dissolution of an 

LLC in the event of oppressive conduct by the managers or controlling members; 

• Inclusion of modern provisions addressing derivative litigation, including rules 

relating to the authorization, composition and conduct of special litigation 

committees; and 

• Inclusion of comprehensive, self-contained provisions relating to mergers, 

conversions, and domestications, including “inter-species” transactions. 

After much debate, the drafters of the RULLCA decided against expressly authorizing 

the creation and use of a so-called “series LLC,” which is a single LLC that establishes 

and contains within itself separate series that are each treated as discrete enterprises 

separate and distinct from other series and from the LLC itself.  Each series has its own 

members, assets and obligations and “internal shields” are used to prevent the obligations 

associated with one series from becoming the obligations of any other series or the LLC 

itself.  While several states, starting with Delaware, have amended their LLC statutes to 
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provide for some form of “series LLC,” uncertainty remains about the tax treatment for 

the entity, whether or not the courts will ultimately respect the effort to segregate 

liabilities and obligations and how the “series LLC” will be handled under bankruptcy 

and securities laws.  The drafters also noted that given the availability of well-established 

alternate structures (e.g., multiple single member LLCs, an LLC “holding company” with 

LLC subsidiaries), it made no sense to them to endorse the complexities and risks of a 

series approach in the RULLCA.   

 

The RULLCA has been endorsed by the Real Property, Probate and Trust Law Section of 

the American Bar Association and has been proposed to the states for adoption.  As of the 

end of 2008, two states had adopted the RULLCA and a number of other states were 

revisiting their LLC statutes in light of the RULLCA and the need to consider how the 

growing influence of Delaware LLC statutory and case law should be incorporated into 

their LLC regulatory schemes.  It is hoped that all of these developments will provide the 

owners of closely-held businesses most likely to be interested in an LLC with clear and 

predictable rules and options relating to the governance of their chosen entity form. 

 

While the RULLCA was developed with input from a wide range of scholars, individual 

state laws continue to play a big role in LLC law and practice.  The state with perhaps the 

most important influence has been Delaware, which has long been recognized as a 

popular location for the formation of all types of business organizations including limited 

liability companies.  The Delaware Limited Liability Company Act (the "Act") was 

enacted effective October 1, 1992 and has been frequently amended since then to 

modernize Delaware’s limited liability company law.  In many ways a Delaware limited 

liability company is similar to a limited partnership and the Act is closely modeled on the 

state’s groundbreaking limited partnership statute.  Thus, it is not surprising that the Act 

is strongly based on the fundamental principle of freedom of contract and most of the 

default rules in the Act can be modified by the members in their private contract, which is 

referred to as the “limited liability company agreement” as opposed to the operating 

agreement terminology used in the model acts and in many other state limited liability 

company statutes.  One area where freedom of contract is particularly important is the 

way in which Act allows the members to craft their own rules relating to the duties 

(including fiduciary duties) and liabilities of a member or manager to a Delaware limited 

liability company and the other members or managers of the company.  Another unique 

aspect of forming and operating a limited liability company under Delaware law is the 

ability of the members and managers to have access to the Delaware Court of Chancery, 

which is generally considered to be a leader in understanding and resolving complex 

business disputes that arise within all types of business entities. 

 

It is important for counsel to carefully review the appropriate state LLC act at the outset 

of the process of forming and organizing a LLC and to be mindful of continuing 

developments with respect to the RULLCA and LLC laws in states other than the state in 

which the principal business activities of the LLC will be conducted, particularly states 

like Delaware and Nevada that have aggressively courted foreign limited liability 

companies to form and organize under their LLC statutes as a means of generating 
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revenue.  If counsel is continuously involved in forming and organizing an LLC, the 

following transaction checklist may be helpful: 

 

1. Collect information regarding principals, proposed business, and selection of 

appropriate entity; 

2. Draft and execute engagement letter and any necessary conflicts waiver letter; 

3. Draft and execute any desired preformation agreements, including subscription 

and/or promoter's agreements; 

4. Verify availability of desired name for the LLC, including checks in states other 

than the state of organization where the LLC will be conducting business; 

5. Review relevant LLC, securities, and tax laws and regulations relating to 

operating agreement provisions and sale of LLC interests (prepare and complete any 

required preformation securities law filings); 

6. Prepare the initial draft of the articles of organization, operating agreement and 

any required ancillary agreements (e.g., buy-sell and admission agreements); 

7. Determine whether insurance policies will be required for operation of LLC 

business and verify that appropriate coverage will be obtained prior to formation of the 

LLC; 

8. If necessary, make arrangements for valuation of non-cash capital contributions; 

9. Draft agreements relating to operation of LLC business (e.g., employment 

agreements, leases, etc.); 

10. Circulate drafts of all agreements and documents to all parties, collect comments, 

and prepare final form of agreements for execution; 

11. Obtain signatures to agreements; 

12. File articles of organization with secretary of state in state of organization; 

13. Verify that LLC's bank account has been opened and that signature authority has 

been filed; 

14. Apply for and obtain required permits or licenses from regulatory authorities 

having jurisdiction over the business of the LLC; 

15. Collect capital contributions and deliver signature pages for consummation of 

operating agreement; 

16. Circulate executed copies of agreements to all parties; 

17. Complete any required organizational matters, such as election of initial managers 

and officers; 

18. Complete any required securities law filings; 

19. Prepare and file applications for qualification as a foreign LLC in each state 

where the LLC is to conduct business; 

20. Apply for Employer Identification Number for LLC; 

21. Advise members and managers on various post-formation legal matters (e.g., 

workers' compensation, employee withholding taxes, sales taxes, filing of annual reports 

and other information with secretary of state, etc.); and 

22. Calendar periodic review of operating agreement (including any required 

members' meetings) and termination date specified in agreement. 

 

The content in this report has been adapted from material that will appear in May 2009 

in Alan Gutterman’s publication entitled “Business Transactions Solutions” and is 
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presented with permission of Thomson/West.  Copyright 2009 Thomson/West.  For more 

information or to order call 1-800-762-5272.  Alan Gutterman is the Founder/Principal 

of Gutterman Law & Business (www.alangutterman.com), which publishes the Emerging 

Companies Blog and the Business Counselor Blog, and a Partner of The General 

Counsel LLC (www.thegeneralcounsel.net). 

 

 


