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One way of categorizing guaranties is to distinguish between guaranties of “payment” 

and “collection.”  The difference between a guaranty of payment and a guaranty of 

collection is grounded in law and drafting; however, the distinction is clearly important 

from a business perspective also. In general, the default rule is that, without words to the 

contrary, a guaranty is one of payment, which means that if the obligation is not paid 

when due, the guarantor will pay it according to its tenor without resort by the lender to 

any other party (including the original debtor).  If, on the other hand, the guaranty is one 

of collection, typically because of express words to that effect in the guaranty itself, then, 

upon default, the guarantor will be obligated to pay the obligation according to its tenor 

but only after the lender has reduced its claim against the original debtor to judgment and 

judgment has been returned unsatisfied or the debtor has become insolvent or it is 

otherwise apparent that it is useless to proceed against the debtor.  See the form of 

Limited Guaranty of Collectability of Indebtedness below.  Put another way, a guaranty 

of collection requires that the debtor must exhaust certain remedies against the debtor 

before proceeding against the guarantor, while a guaranty of payment means that the 

lender can proceed directly against the guarantor even if the debtor is solvent and 

otherwise able to pay. A guaranty of collectability imports that the principal obligor is 

solvent and that the obligation is collectible by usual legal proceedings, with reasonable 

diligence. Most guaranties are guaranties of payment and may include not only 

repayment of funds under a loan agreement but other transactions such as payment of 

rents due under a lease.  

 

The content in this report has been adapted from material that will appear in Fall 2008 

in Alan Gutterman’s publication entitled “Business Transactions Solutions” and is 

presented with permission of Thomson/West.  Copyright 2008 Thomson/West.  For 

more information or to order call 1-800-762-5272.  Alan Gutterman is the 

Founder/Principal of Gutterman Law & Business (www.alangutterman.com), which 

publishes the Emerging Companies Blog and the Business Counselor Blog, and a 

Partner of The General Counsel LLC (www.thegeneralcounsel.net). 
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Limited Guaranty of Collectability of Indebtedness 
 

This form is an example of a limited guaranty of collectability of indebtedness.  Such a 

guaranty might be delivered to a party that has extended credit (the “obligee”) to another party 

(the “obligor”) as additional security for repayment of the credit to the obligee.  A guaranty of 

this type is often requested from a major equity owner of the obligor since he, she or it 

presumably benefit from the credit that is being made available to the obligor.  It is important 

to understand the difference between a guaranty of payment and a guaranty of collection both 

from a legal and business perspective. In general, the default rule is that, without words to the 

contrary, a guaranty is one of payment, which means that if the obligation is not paid when 

due, the guarantor will pay it according to its tenor without resort by the obligee to any other 

party (including the original obligor). If, on the other hand, the guaranty is one of collection, 

typically because of express words to that effect in the guaranty itself, then, upon default, the 

guarantor will be obligated to pay the obligation according to its tenor but only after the 

obligee has reduced its claim against the original obligor to judgment and judgment has been 

returned unsatisfied or the obligor has become insolvent or it is otherwise apparent that it is 

useless to proceed against the obligor. This form also does not include any waivers by the 

guarantor of certain rights that it might have that would allow it to assert defenses against 

enforcement of the guaranty.  Thus, for example, the guarantor would remain free to raise any 

defense that the obligor might have against enforcement of the underlying obligation. 
 

 

Limited Guaranty of Collectability of Indebtedness 
 

FOR GOOD AND VALUABLE CONSIDERATION, including without limitation, the extension 

of credit by [~ name of obligee ~], a [~ name of state ~] corporation (“Obligee”) to [name of 

obligor] (“Obligor”), the receipt of which is hereby acknowledged, each and all of the 

undersigned (individually and collectively, “Guarantors“), jointly and severally, guarantees to 

Obligee, and to its successors and assigns, on the terms set forth below, the collection of any and 

all debts, obligations and liabilities of Obligor to Obligee, of any kind and nature, under any and 

all loans, advances, credit, or other financial accommodations extended by Obligee (collectively, 

the “Indebtedness”); provided, however, that (i) the combined liability of the Guarantors taken 

together with respect to the Indebtedness arising under this Guaranty shall not under any 

circumstances exceed the sum of [~ dollar amount ~] and (ii) this Guaranty is limited and 

conditional in that it is a guaranty of collection only and the Guarantors shall be obligated to 

make payments hereunder only after the Obligee has reduced its claims with respect to the 

Indebtedness against the Obligor to judgment and execution has been returned unsatisfied, or 

after the Obligor has become insolvent, or after it has become otherwise apparent after reasonable 

due diligence that it is useless for the Obligee to proceed against the Obligor.   

 

The Guarantors must be provided with reasonable notice by the Obligee of any alleged default by 

the Obligor under the Indebtedness and the intentions of the Obligee with regard to any formal 

assertion of claims against the Obligor. The Guarantors must also be provided with reasonable 

notice by the Obligee of any proposed material change in the terms and enforcement of the 

Indebtedness including, without limitation, any action by the Obligee to renew, compromise, 

extend, accelerate, or otherwise change the time for performance of, or otherwise change the 

terms of the Indebtedness or any part thereof.  By entering into the Guaranty the Guarantors are 

not waiving any defense based on or arising out of any defense of Obligor with respect to 

payment of the Indebtedness nor are the Guarantors waiving their rights with respect to 

presentments, demands for performance, notices of protest, notices of dishonor, notices of 
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acceptance of this Guaranty, and notices of the existence, creation, or incurring of new or 

additional Indebtedness. 

 

This Guaranty and the rights, obligations, and liabilities under it are to be governed by, and are to 

be construed and interpreted in accordance with, the laws of the State of [~ name of state ~], 

excluding, however, such State's choice of law rule for purposes of conflicts of laws. Obligee 

agrees that exclusive jurisdiction for any legal action or proceeding arising out of or relating to 

this Guaranty resides in the federal or state courts of the State of [~ name of state ~] and Obligee 

further agrees and expressly consents to the exercise of personal jurisdiction in the State of [~ 

name of state ~] in connection with any dispute or claim involving this Guaranty or Obligor. 

  

This Guaranty may be revoked by written notice from the Guarantors to the Obligee and 

revocation shall be effective on receipt of the notice by the Obligee or on such later date as may 

be indicated in the notice. This Guaranty shall not apply to any Indebtedness created or incurred 

by the Obligor after the effective date of such notice.  If this Guaranty has not been revoked prior 

to [~ termination date ~] it should be deemed to have been automatically revoked and terminated 

as of such date. 

 

This Guaranty contains all the terms and conditions of the agreement between the Obligee and 

Guarantors and is an integrated agreement. None of the terms or provisions of this Guaranty may 

be waived, altered, modified, or amended, except by an instrument in writing duly executed by 

the party to be charged by it. 

 

IN WITNESS WHEREOF, the undersigned Guarantors have executed this Guaranty as of the day 

and year set forth below. 

 

Dated: [date] 

 

GUARANTORS 

 

[~ Name of guarantor ~] 

[~ Signature of guarantor ~] 

[~ Address of guarantor ~] 

[~ Social security number of guarantor ~] 

 

[~ Name of guarantor ~] 

[~ Signature of guarantor ~] 

[~ Address of guarantor ~] 

[~ Social security number of guarantor ~] 

 

 


