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In this issue, we consider a wide variety of cases affecting mergers, acquisitions and 

divestitures.  Key topics that we consider are: 

• Sixth Circuit lowers scienter requirement for securities actions in light of 
recent Supreme Court decision.  Frank v. Dana Corp.,  547 F.3d 564 (6th Cir. 

2008). 

• Delaware’s Statute of Frauds found to apply to Limited Liability Company 
Agreements.  Olson v. Halvorsen, 2008 WL 4661831 (Del.Ch. 2008). 

• Recent empirical study suggests that certain “go-shop” provisions may serve 
to satisfy a board’s Revlon duties. Guhan Subramanian, “Go–Shops vs. No–

Shops in Private Equity Deals: Evidence and Implications,” The Business 

Lawyer, Vol. 63, 729-760 (May 2008). 

Sixth Circuit lowers scienter requirement for securities actions in light of recent 

Supreme Court decision.  Frank v. Dana Corp.,  547 F.3d 564 (6th Cir. 2008). 

Plaintiffs, a class of investors who had purchased certain securities of Dana 

Corporation (“Dana”), brought suit against two of Dana’s chief corporate officers (the 

“Defendants”) alleging violations of various securities laws, including Section 10(b) and 

20(a) of the Securities Exchange Act.  They alleged that the plaintiffs had intentionally or 

recklessly made misstatements and material omissions calculated to artificially boost 

Dana’s stock price.  The district court dismissed the complaint for failure to satisfy the 

heightened pleading requirements of the Private Securities Litigation Reform Act of 1995 

(“PSLRA”), finding that the complaint failed to assert allegations that could support a 

“strong inference” that Defendants acted with the requisite scienter, as the district court 

stated it was “required to accept plaintiff’s inferences of scienter only if those inferences 

are the most plausible of competing inferences.”  

The 6th Circuit of the United States Court of Appeals vacated the district court’s 

decision and held that so long as “a reasonable person would deem the inference of 

scienter cogent and at least as compelling as any opposing inference” then the plaintiffs 

had met their heightened requirement to survive a 12(b)(5) motion.  Generally, securities 

fraud claims must “(i) specify the statements that the plaintiff contends were fraudulent, 

(ii) identify the speaker, (iii) state where and when the statements were made, and (4) 

explain why the statements were fraudulent.” In addition, the PSLRA imposes additional 

and more specific requirements for pleading scienter in a securities fraud case.  Under the 

PSLRA’s heightened pleading requirements, any private securities complaint alleging 

that the defendant made a false or misleading statement must: (i) specify each statement 

alleged to have been misleading, the reason or reasons why the statement is misleading, 



and, if an allegation regarding the statement or omission is made on information and 

belief, all facts on which that belief is formed; and (ii) provide facts giving rise to a 

strong inference that the defendant acted with the required state of mind. 

Although the PSLRA left the term undefined, the Supreme Court recently 

concluded in Tellabs, Inc. v. Makor Issues & Rights, Ltd., 127 S.Ct. 2499 (2007) that 

Congress adopted the “strong inference” standard in order to raise the bar for pleading 

scienter.  The court concluded that where two equally compelling inferences can be 

drawn, one demonstrating scienter and the other supporting a nonculpable explanation, 

Tellabs instructs that the complaint should be permitted to move forward.  Simply stated, 

when there are equally strong inferences for and against the existence of scienter, the 

courts should now award the draw to the plaintiff.  While the district court’s “most 

plausible” standard was derived from prior precedent of the court, the court found that its 

previous standard was no longer good law after Tellabs.  The court remanded the case to 

the district court to consider whether the plaintiffs had made allegations that support an 

inference of scienter that is “at least as compelling” as competing nonculpable inferences. 

Delaware’s Statute of Frauds found to apply to Limited Liability Company 

Agreements.  Olson v. Halvorsen, 2008 WL 4661831 (Del.Ch. 2008). 

This case arose after Brian Olson (“Olson”), a founder of an investment 

management and hedge fund firm known as Viking Global (“Viking”), was voted out of 

his position with Viking by his current partners.  Under one of the various business 

entities of Viking, Viking Global Founders LLC, a Delaware limited liability company, 

Olson and his former partners had drafted an operating agreement entitling any of the 

founders who voluntarily or involuntarily retired from Viking to a multi-year earnout of 

their respective interest upon leaving the company.  While it was alleged by Olson that 

this operating agreement was orally agreed upon by all the founders, the operating 

agreement itself had only been drafted and never signed.  When he was denied his 

earnout payments, Olson filed suit against Viking and his former partners seeking to 

enforce the operating agreement’s earnout provision. 

Due to the multi-year payment structure of the earnout and various restrictions 

imposed over that time period by the unsigned operating agreement, Olson’s fellow 

founders and former partners argued that the earnout could not be enforced, as it was in 

violation of the Statute of Frauds because the operating agreement must be been signed 

by all parties to be bound.  The Delaware Statute of Frauds states that an agreement “that 

is not to be performed within the space of one year from the making thereof” must be 

reduced to writing and signed by the party against which the agreement is to be enforced.  

The Delaware Court of Chancery heard the case to decide whether the Delaware Statute 

of Frauds applies to LLC operating agreements. 

The court began by noting that this question was a matter of first impression, as 

neither party could point to any case, in any jurisdiction, discussing whether the Statute 

of Frauds applies in an LLC context.  The court noted that there appeared to be a 

disagreement among commentators as to whether the Statute of Frauds applies to 

Delaware LLC operating agreements.  Some commentators reasoned that without an 



express, specific indication of intent to overrule a statutorily enacted principle of contract 

law, such as the Statute of Frauds, the principle should apply.  Other commentators 

argued that the stated policy of the Delaware LLC Act was to favor the enforceability of 

limited liability companies.  Specifically, Delaware law even contemplated and 

authorized oral operating agreements.  These commentators therefore argued that the 

legislature intended to override the Statute of Frauds for the creation of LLC operating 

agreements.  

The court ruled that the Statute of Frauds does indeed apply to LLC operating 

agreements, as it is a long-standing principal of Delaware law that the Statute of Frauds 

does not apply to a contract which may, by any possibility, be performed within a year.  

Even though the court noted that few oral LLC operating agreements were likely to 

contain any term or provision that could not possibly be performed within one year (and 

therefore would not run afoul of the Statute of Frauds), the court stated that if such a term 

or provision could not be performed within a year, such provision or provisions are 

unenforceable.  The court supported its decision by citing the policy to protect defendants 

against unfounded or fraudulent claims that would require performance over an extended 

period of time.  However, the court also acknowledged the intent of the Delaware 

legislator to give maximum effect to the enforceability of limited liability companies and 

so the court made clear that provisions of an oral LLC operating agreement that could 

possibly be performed within one year would not fall within the Statute of Frauds and 

will continue to remain enforceable.   

After finding that the Statue of Frauds applies to Delaware LLC operating 

agreements, the court examined the unsigned operating agreement of Olson and the 

enforceability of the multi-year earnout provision.  While the court found that the oral 

operating agreement was enforceable, as it could be performed in less than a year, it 

found that the earnout provision was not enforceable.  The earnout provision, by its vary 

nature of calculating the payment based off the prior year’s earnings, was found to be 

unable to be fully performed within a year.  Because the earnout had not been agreed to 

in writing by the parties, the court ruled it violated the Statute of Frauds and could not be 

enforced by Olson.  The court concluded by finding that Olson’s case did not fall within 

any of the Statute of Fraud exceptions and therefore it granted summary judgment against 

Olson’s claim. 

Recent empirical study suggests that certain “go-shop” provisions may serve 

to satisfy a board’s Revlon duties. Guhan Subramanian, “Go–Shops vs. No–Shops in 

Private Equity Deals: Evidence and Implications,” The Business Lawyer, Vol. 63, 729-

760 (May 2008). 

When a seller goes through the process of selling its business, it is subject to 

Revlon duties which require the seller’s board to obtain the highest possible price in the 

sale of the target.  Historically, this has generally been achieved by various forms of 

canvassing the market, identifying serious bidders, holding an auction and then signing a 

deal with the highest bidder.  Upon accepting the signing of such a deal,  a “no-shop” 

clause would typically be included to prevent the target from actively soliciting additional 



bids from other parties (while a “fiduciary out” would normally remain to allow for the 

deal to terminate if a superior unsolicited bid was received).   

Recently however, the use of “go-shop” provisions, the theoretical opposite of no-

shops, has become more and more popular as a deal-making tool.  This type of provision 

turns the “no-shop” on its head, and rather than having the seller canvas the marketplace 

first, the seller instead negotiates with a single bidder, announces the deal and then has 

30-50 days to “go shop” to find a higher bidder.  Go-shop provisions can manifest 

themselves in either “pure” (in which the seller negotiates exclusively with a single buyer 

and then shops after the deal is announced) or, as the author of this study refers to them,. 

“add-ons” (in which the go-shop provision is included after the target has already 

conducted a pre-signing canvass of the marketplace).  While two recent decisions in the 

Delaware Chancery Court examined go-shop provisions (In re Topps & In re Lear), 

neither articulated general principles that might provide general guidance for structuring 

go-shop provisions in such a way as to clearly satisfy Revlon duties. 

A recent empirical study of private equity deals between January 2006 and 

August 2007 provides support for the argument that a board may be able to satisfy its 

Revlon duties by utilizing an appropriately drafted “go-shop” provision.  Contrary to the 

weight of practitioner commentary to date, this study found little reason for skepticism of 

go-shops from the perspective of target shareholders.  The study found that on the 

average, the use of go-shops yielded more aggregate search, significant post-signing 

competition, and slightly higher returns to target shareholders than traditional no-shop 

deals.  The study suggest that this results because target boards are often able to extract a 

higher price from a potential acquirer in exchange for exclusivity during the pre-signing 

phase of the deal.  In addition, the study argues that Delaware courts should presume that 

the add-on go-shop process satisfies a target board’s Revlon duties unless the pre-signing 

process is truncated as to more resemble a pure go-shop than a traditional no-shop route.  

The transactional implication of these findings is that go-shops can be a win-win situation 

for both sellers (in the form of higher prices) and private equity buyers (in the form of 

increased likelihood of closing the deal). 

Companies should exercise caution when using go-shops in certain situations 

however, particularly pure go-shop provisions in the case of management buyouts.  

Because potential bidders are generally unwilling to bid when management has publicly 

signed on with a preferred buyout partner, courts should scrutinize the specifics of such a 

go-shop provision to determine whether it indeed satisfies Revlon duties.  In such 

situations, long go-shop windows, small and bifurcated breakup fees, information rights 

(rather than matching rights), ex ante inducement fees, and contractual commitments by 

the buyout group to sell into any higher offer should all weigh in favor of satisfying the 

Revlon requirement. (Available at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1084586#)  
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