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NEW LISTING STANDARDS REQUIRE UPDATES TO COMPENSATION 

COMMITTEE CHARTERS AND PROCEDURES 

 

By Alan S. Gutterman of Gutterman Law & Business 

 

Both the New York Stock Exchange (“NYSE”) and the Nasdaq Stock Market 

(“NASDAQ”) have imposed requirements on their listed companies with respect to how 

they are expected to determine executive officers’ compensation and have promulgated 

various rules relating to the establishment and composition of compensation committees, 

the purposes of such committees and procedures that they are expected to follow in 

discharging their duties.
1
 As a general matter, compensation committees are charged with 

setting the compensation for the CEO and other members of the senior management 

team. In addition, the committee should have oversight responsibility for the overall 

compensation structure of the company, with a particular focus on whether or not it 

creates appropriate incentives for managers and employees at all levels of the 

organization. Compensation packages for senior executives should be carefully 

scrutinized, and perhaps be made subject to review by the audit committee and 

shareholder approval.  As is the case with audit committees, compensation committees 

should expect to conduct an annual evaluation of their performance. 

 

In promulgating their listing standards relating to compensation committees, the national 

securities exchanges must take into account Rule 10C-1 of the Exchange Act, adopted by 

the SEC in June 2012 in accordance with the requirements of Section 952 of the Dodd-

Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”), which directs 

the national securities exchanges to develop listing standards which require each member 

of a listed company’s compensation committee to be “independent”; establish 

independence standards for compensation committee members; require the compensation 

committee to have authority to retain compensation advisers and require listed companies 

to fund the engagement of those advisers; and require the compensation committee to 

assess the independence of compensation advisers using, at a minimum, six independence 

                                                           
1
 See generally NYSE Rules Section 303A.05 of the Listed Company Manual and Nasdaq 

Rules 5605(d) and 5615.  Both national securities exchanges provide exemptions for their 

compensation committee listing standards for similar categories of issuers (e.g., limited 

partnerships, companies in bankruptcy, closed-end and open-end funds registered under 

the Investment Company Act of 1940 and controlled companies) and also provide for 

relaxed standards, not discussed in this section, while listed companies fall within the 

definition of a “smaller reporting company”, which is generally the case when the 

company’s public equity float is less than $75 million). 
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factors described in Rule 10C-1.
2
  As of the end of 2012, both the NYSE and Nasdaq 

have proposed changes to their listing standards that are intended to comply with the 

requirements of Rule 10C-1 (the proposals are available on the websites of the exchanges 

and the SEC) and while the SEC had yet to take action to approve the proposals the 

discussion in this section assumes that such proposals will eventually be approved in 

substantially the form they took as of the end of 2012.
3
  The requirements of the national 

securities exchanges are not identical and thus separate discussions of both the NYSE and 

Nasdaq are included below; however, there are common principles that can and should be 

applied regardless of the exchange upon which a company’s securities are listed.  In 

addition, all listed companies should consider what it means to “provide advice to the 

compensation committee”, a concept not specifically defined in Rule 10C-1; take steps to 

create policies and procedures for collecting of information about prospective 

compensation advisers in order to evaluate the services available from such advisors and 

the reasonableness of their fees and make the required determinations regarding the 

independence of such advisers; and, finally, update their directors’ and officers’ 

questionnaires to collect the information necessary to establish the independence of 

members of the compensation committee, including information on whether a member 

has any business or personal relationship with any compensation adviser and employer of 

a compensation adviser. 

 

The NYSE requires that listed companies must have a compensation committee that is 

comprised solely of independent directors and the entire board of directors is required to 

make an affirmative determination that each compensation committee member is 

independent under the general board independence standards set forth in the NYSE 

Listed Company Manual.  In addition, when making the affirmative independence 

determination specifically for compensation committee members the board should 

consider (i) all factors that are specifically relevant to determining whether a director has 

a relationship to the company that is material to that director’s ability to be independent 

from management in connection with the duties of a compensation committee member, 

including the source of the director’s compensation, including any consulting, advisory or 

other compensatory fee paid by the company to the director; and (ii) whether or not the 

director is affiliated with the company, a subsidiary of the company or an affiliate of a 

                                                           
2
 While not discussed herein, Section 952 of Dodd-Frank required that listed companies 

must disclose in their proxy statements for their annual meeting of shareholders whether 

their compensation committees retained or obtained the advice of a compensation 

consultant, whether the work of any such consultant raised any conflict of interest and, if 

so, the nature of the conflict and how the conflict was being addressed.  In considering 

whether or not a conflict of interest exists companies are expected to take into account 

the six independence factors described in Rule 10C-1. 
3
 Each of the exchanges has included compliance dates in their proposed rules and, in 

general, the rules regarding compensation advisors would go into effect when approved 

by the SEC or soon after while the other rules focusing on independence of compensation 

committee members would go into effect in connection with annual meetings conducted 

in 2014. 
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subsidiary of the company.
4
  These additional two factors are similar to those that have 

previously been mandated by the SEC with respect to the determination of audit 

committee independence.  

 

NYSE listing standards authorize compensation committees, in their sole discretion, to 

retain or obtain the advice of a compensation consultant, independent legal counsel or 

other adviser (any person providing such advice is referred to herein as a “compensation 

adviser”), and to be directly responsible for the appointment, compensation and oversight 

of any compensation adviser retained by the committee.  However, before selecting a 

compensation adviser other than in-house legal counsel, the compensation committee 

must consider all factors relevant to that compensation adviser’s independence from 

management, including the factors described in Rule 10C-1 such as the provision of other 

services to the company by the employer of the compensation adviser; the amount of fees 

received from the company by the employer of the compensation adviser as a percentage 

of its total revenue; the policies and procedures of the employer of the compensation 

adviser that are designed to prevent conflicts of interest; any business or personal 

relationship between the compensation adviser and a compensation committee member; 

any company stock owned by the compensation adviser; and any business or personal 

relationship between either the compensation adviser or the employer of the 

compensation adviser and an company’s executive officer.  If a compensation adviser is 

retained by the compensation committee, appropriate funding (as determined by the 

compensation committee) must be provided by the company for payment of reasonable 

compensation to the adviser. 

 

Historically, Nasdaq’s listing standards required that an company’s executive officer 

compensation had to be determined, or recommended to the board for determination, 

either by a compensation committee comprised solely of independent directors; or 

independent directors constituting a majority of the board’s independent directors in a 

vote in which only independent directors participate.
   

However, once the pending 

amendments to the Nasdaq listing standards are approved the second alternative, which 

was actually rarely used, would no longer be available and Nasdaq-listed companies 

would be required to have a standing compensation committee comprised of at least two 

members and all members of the compensation committee would need to be 

“independent directors” (as defined in the Nasdaq Listing Rules).
5
  The board of directors 

                                                           
4
 When considering the source of a director’s compensation, it is expected that the board 

of directors will consider whether the source impairs the director’s ability to make 

independent judgments about the company’s executive compensation. When considering 

any affiliate relationship, the board of directors is expected to consider whether the 

relationship places the director under the direct or indirect control of the company or its 

senior management, or creates a direct relationship between the director and senior 

management, in each case of a nature that would impair the director’s ability to make 

independent judgments about the company’s executive compensation. 
5
 Nasdaq Rules 5605(d)(3) does provide that one member of the compensation committee 

need not be independent in exceptional circumstances which must be limited in duration 
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is required to make an affirmative determination that no independent director has a 

relationship that, in the board’s opinion, would interfere with the exercise of independent 

judgment in carrying out the responsibilities of a director.  In addition, when evaluating 

the independence of compensation committee members the board must consider whether 

the member is affiliated with the company, a subsidiary of the company or an affiliate of 

a subsidiary of the company and determine whether any affiliation would impair the 

member’s judgment.
6
  An important distinction from the NYSE listing standards is that 

the proposed Nasdaq standards include a strict prohibition against members of the 

compensation committee accepting directly or indirectly any consulting, advisory or 

other compensatory fee from the company or any of its subsidiaries.  Before selecting a 

compensation adviser other than in-house legal counsel, the compensation committee of a 

Nasdaq listed company must consider independence factors similar to those described 

above for the NYSE as required by the provisions of Rule 10C-1.  

 

Both the NYSE and the Nasdaq require that the responsibilities of the compensation 

committee be explicitly spelled out in a written charter that should be included in the 

company's proxy statement and posted on the company's web site.
7
  Specific 

requirements for the content of the charter will vary depending on which of the securities 

exchanges has oversight responsibilities for the company.  In general, however, the 

charter should normally describe the duties and activities of the committee with respect to 

reviewing and approving corporate goals and objectives relevant to compensation of the 

CEO; evaluating the CEO's performance in relation to such goals and objectives and 

setting the CEO's compensation based on such evaluation; making recommendations to 

the board with respect to incentive compensation plans and equity-based plans; 

overseeing and evaluating the company’s overall human resources and compensation 

structure, policies and programs; reviewing senior management selection and overseeing 

executive succession planning; producing an annual report on executive compensation for 

inclusion in the company annual meeting proxy statement; and conducting an annual 

review of committee performance. Compensation committee charters may also include 

provisions, either voluntarily or in response to specific listing requirements, relating to 

the scope of the committee’s responsibilities and how it carries out those responsibilities, 

including structure, processes and membership requirements; compliance with specific 

exchange requirements regarding the independence of committee members; and 

prohibitions on the CEO being present during voting or deliberations by the committee 

on his or her compensation.  The written charter should also specify that the committee 

                                                                                                                                                                             

and fully disclosed on the company’s website or proxy materials.  This exception would 

still be available after the pending amendments become effective. 
6
 While ownership of company stock should be considered, such ownership by itself, or 

possession of a controlling interest through ownership of company stock by itself, would 

not necessarily preclude the board of directors from finding that it is appropriate for a 

director to serve on the compensation committee. 
7
 Nasdaq listing standards allow smaller reporting companies to adopt either a formal 

written compensation committee charter or a board resolution that covers only a specified 

portion of the items that need to be addressed in the charters of larger companies. 
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will have sole authority to retain and terminate any compensation advisers to assist in the 

evaluation of director or senior executive compensation, including sole authority to 

approve the reasonable compensation and other terms of retention with respect to such 

advisers, should clearly acknowledge the company’s obligations with respect to 

providing funding for the retention of any such adviser and should describe the 

committee’s responsibilities with respect to considering specific independence factors 

before selecting advisers other than in-house legal counsel.  Finally, the charter should 

include a requirement that the committee review and reassess the adequacy of the charter 

on an annual basis. 
 

While a comprehensive, clearly written charter for the compensation committee is 

essential, companies will also need to develop and follow additional procedures to 

comply with applicable SEC rules and listing requirements, particularly those that apply 

to determination of “independence” and engage of compensation advisers.  Suggestions 

in this area include: 

 

 Integrating consideration of the need for disclosure of actual or potential conflicts of 

interests involving compensation advisers in annual proxy statements including 

establishment of procedures for dealing with any such conflicts; 

 Implementing procedures for complying with the “independence” criteria for 

membership on the compensation committee including collection of information on 

directors’ and officers’ questionnaires that have been updated to request and collect 

information about business or personal relationships with compensation advisers; 

 Implementing procedures for vetting potential compensation advisers before they are 

retained that take into account the applicable independence factors and incorporating 

those factors into engagement letters with advisers; 

 If applicable, reviewing existing relationship with compensation advisers in light of 

the independence factors and make appropriate changes including, if necessary, 

termination of such relationships; 

 Reviewing and adjusting disclosure controls and procedures to ensure that they 

collect information that can be used to test for the existence of conflicts of interest 

involved compensation advisers that might need to be disclosed and resolved; and 

 Reviewing the activities of other committees (e.g., audit committee) to determine 

whether they are involved in any aspect of executive compensation oversight such 

that the requirements imposed specifically on compensation committees might be 

applicable in some way to such other committees and their members. 

 

The rules and regulations relating to compensation committees have been supplemented 

by mandates for increased shareholder involvement in consideration and approval of 

executive compensation. For example, the NYSE requires that NYSE-listed companies 

provide their shareholders with the opportunity to vote on all equity-compensation plans 

and material revisions thereto, with limited exemptions, in order to provide checks and 

balances on the potential dilution resulting from the process of earmarking shares to be 
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used for equity-based awards.
8
 The byproduct of regulatory activity with respect to 

executive compensation has been increased pressure on the board of directors is to 

develop performance measures and incentive strategies that allow the company to 

continue to attract experienced senior managers while at the same time ensuring that 

those managers are accountable to the shareholders of the company. While there is no 

single form of compensation plan that makes sense for all companies, directors must 

certain consider the relationship between base salary and incentive compensation and 

creating clear and direct links between incentives and enhancement of shareholder value. 

__________ 
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8
  See generally NYSE Rules Section 303A.08 of the Listed Company Manual. 

http://store.westlaw.com/store/authorbio2.aspx?MaterialNumber=40985400&AuRec=2000001728Auth&R=171271
https://a.next.westlaw.com/Browse/Home/SecondarySources/CorporationsSecondarySources/BusinessCounselor?transitionType=Default&contextData=(sc.Default)

