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§ 250:14. Generally

Devising an appropriate structure for the management and control of the venture is one of the most important matters to be
negotiated between the parties. Assuming that the choice is made to utilize the corporate form of business entity, the parties
must consider various issues relating to the election of the board of directors, the selection of the officers and key managers; the
respective voting rights of each of the parties on matters deemed to be material to the existence and operation of the enterprise,
including any protections that might be needed for minority owners; the specific duties of the board of directors, the officers, and
any committees created by the parties to manage one or more of the business functions of the enterprise; the level of autonomy
that will be given to the enterprise, which means determining which business issues can and will be resolved at the enterprise
level and which issues must be elevated to the parties themselves to consider and approve with input from enterprise personnel
familiar with day-to-day operations. Also, while it is hoped the parties will not reach a situation where they are unable to agree
on a certain matter, the parties should agree upon a procedure for the orderly resolution of disputes. Other issues that should be
considered when designing the governance structure include the possibility that one or both of the parties may be independently
engaged in activities that conflict with the goals and purposes of the joint venture, a situation that dictates focused attention on
conflict of interest review and approval procedures, and the process that will be followed to draft, monitor and update the joint
venture's business plan, since the plan can serve as a comparative metric for assessing the efficacy of the governance structure.

Generally, each of the parties will have the right to designate one or more representatives to act as members of the board of
directors or officers of the corporation. In addition, either as a matter of law or by contractual agreement, each of the parties will
have various voting rights on matters of importance to the corporation. Also, it is not unusual for the corporation to contract
with one or both of the parties for the conduct of one or more specific functions or services, including such things as basic
research and development, manufacturing, and distribution. As a result of these contractual arrangements, the party effectively
assumes control over a material aspect of the operations of the venture, even though nominal authority remains in the board of
directors and in the officer or manager selected to oversee the specific function or service.

The actual participants in a joint venture are generally business units of their respective parties, perhaps a division or a wholly
owned subsidiary. For example, a U.S. company entering into an international joint venture may elect to have its ownership
interest in the joint venture acquired by its international division or a continental or national affiliate. In general, there are three
basic governance structures from which the participants in a joint venture can choose when deciding upon how to manage

the business operations—the operator model, the shared control model and the autonomous model. 1  In the context of an
international joint venture arrangement, the operator model is often used when the entering party has little experience in the
market; however, provision can be made to moving to one or both of the other models as time goes by and the entrant becomes
more comfortable with the arrangement and gather knowledge about the market. It is even possible, at some point, for the
joint venture to convert to a wholly-owned subsidiary of the entrant if it elects to “buy out” the ownership interest of the local
participant and continue to operate the business on its own. Each of these models is described briefly below; however, the most
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attention is given to the shared control model since it is probably the most commonly used approach and raises interesting issues

regarding the role of the managing board and the voting rights of the parties. 2

For a checklist of issues relating to managing and operating a joint venture that can be used for discussions with the client
before drafting the documentation, see § 250:13.
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§ 250:15. Operator model

When the “operator model” is selected a decision has been made to assign primary management responsibilities to one of
the parties. The allocation of management responsibilities need not be dictated by ownership interests and it is possible for
a participant to be designated as the operator even if it is a minority owner. The operator is responsible for management of
the day-to-day activities of the joint venture including coordination between business units and establishment and operation
of management systems and processes. The operator typically has the right to designate the chief executive officer and the
persons who will serve as managers of the main business units and functions within the joint venture. Not surprisingly, it can be
expected that decisions made regarding the operations of the joint venture will be primarily based on ongoing communications
between the joint venture managers and their colleagues who continue to work full-time in the separate organization of the
operating party. The joint venture will have a formal board of directors that will include the chief executive officer (sometimes
referred to with other titles such as managing director) and representatives from each of the parties and the board will have
the usual roles and responsibilities discussed below including review of the operational activities, approval and monitoring of
strategic plans and budgets, approval of major transactions relating to the joint venture, and advice and consent on important
personnel decisions (including selection and retention of the chief executive).

The operator model usually makes sense when one of the parties is new to the market in which the joint venture will be operating
and the other party has the requisite experience and contacts in that market. In that situation the non-operator will focus on
transferring its unique technical and business advantages to the joint venture and will provide personnel to ensure that the
transfer proceeds smoothly and that the advantages are being effectively deployed by the operator. Once the initial transfer has
been completed the non-operator will usually maintain personnel within the joint venture to observe operations and learn about
the market environment so that the non-operator is better prepared to expand its activities in the market on its own at some point
in the future. It is possible, however, for the party that is new to the geographic market to assume operator responsibilities. For
example, if a U.S. manufacturer is interested in lower production costs by establishing a manufacturing joint venture with a
partner in a country where labor costs are much lower than in the U.S. The U.S. manufacturer may have a strong interest in
managing the entire process of setting up the assembly line, training the workers and monitoring the quality of the outputs. This
type of approach may be attractive to a local partner since it will benefit from the transfer of “know-how” that occurs as the
U.S. manufacturer launches and expands operations.

The operator model is a common international joint venture choice for parties that need a high level of cross-border coordination
and the foreign entrant will typically demand quick and easy access to the outputs of the joint venture so that they can be
transferred to other areas within the foreign entrant's global network. In addition, to ensure that the outputs will continue to
be available the foreign entrant will bargain for inclusion of an option in the joint venture documents that would allow it to
purchase the interest of the operator in the joint venture and thus convert the joint venture into a wholly-owned subsidiary of
the foreign entrant.
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§ 250:16. Shared control model

A “shared control” model is based on the premise that both parties have complementary skills and resources that can be
contributed to the joint venture in order to create a fully-functional business that neither party could launch and operate on its
own. The most commonly described example of the shared control model in the international joint venture context is a party
that wishes enters a new country as to which it has little or no knowledge and does so by selecting a local partner to provide
support for commercializing the technology and products of the foreign entrant. Specifically, the entrant would be committed
to contributing technology, existing products, product development skills and experience, and manufacturing processes and
know-how and the local partner would provide the necessary resources in sales, marketing, distribution and recruitment of
local personnel.

The guiding principle behind using the shared control model is that while each party would contribute the resources as to which
it has a comparative advantage, and which the other party does not have access to at the time the joint venture is form, there
will be a number of functions and activities as to which the parties must learn how to effectively share control. For example, in
light of the distance involved with the typical international joint venture it is important for the foreign entrant to insist upon a
sharing of responsibilities in the finance area with one party perhaps overseeing controllership while the other party manages
the treasury function. In addition, the accounting systems of the joint venture should be adequate to ensure compliance with
the financial and tax reporting requirements applicable to the joint venture and to each of the parties. In fact, U.S. companies
typically require that the books and records of the joint venture be audited or reviewed by an international accounting firm
to ensure independence. With regard to banking requirements the foreign entrant should require that the joint venture use a
local affiliate of a multinational bank that also has offices in the foreign entrant's home country. Procurement may initially be
handled by the foreign entrant through importing; however, as the joint venture grows and local firms are qualified there may
be a shift toward purchasing necessary inputs from sources within the country where the joint venture is located and the local
party may be assigned a greater role in this area.

While the shared control model provides significant opportunities to create new value through the combination of
complimentary resources it also carries a much greater risk of conflict. It is important for the parties to recognize this potential
problem in advance and negotiate the creation and use of dispute resolution mechanisms that can be put in place from the
moment the decision is made to move forward with creation of the joint venture. In addition, the parties must consider how the
use of shared control requirements (i.e., provisions that require that specified actions must be approved by both parties) will
impact the day-to-day actions of the venture and its ability to achieve the goals and objectives specified in its business plan.
While shared control might appear to be an attractive means for easing any concerns that might exist at the commencement of
the relationship, the practical effect of such an arrangement might be to divert attention from the objectives of the venture to
burdensome procedural measures which are of little consequence to effective management of the business. As a general rule,
it is probably better for the parties to limit the areas in which the shared control requirement will apply to those which really
do have a material impact on their ability to protect their interest in the joint venture.
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The size and composition of the board of directors is an important consideration in the shared control model and there should be
a preference for a small board of directors, perhaps no more than five people, who can be available to oversee the joint venture
activities and act quickly to work out any problems that may occur in the course of day-to-day operations. If it necessary for
the board of directors to be larger than five members it is recommended that a small group be designated as members of a
“management committee” so that they can keep a closer eye on how decisions are being made and monitor the execution of
the joint venture strategy. The charter documents will specify the number of authorized directors, the requirements regarding
the number of directors necessary to constitute a quorum and, if appropriate, any special requirements with respect to the
composition of the board of directors, including the rights of the respective parties to designate a specified number or percentage
of the members of the body. Whenever possible the board of directors should include a senior executive from each of the parties
since their input can be particularly valuable if the assumptions regarding shared control begin to unravel and one of the parties
appears to be exercising more control than the other party anticipated from the beginning.

Although the parties may impose supermajority-voting requirements with respect to certain matters, actions by the board of
directors generally require the vote or consent of a majority of its members. Accordingly, the ability of one party to designate a
majority of the members of the board of directors provides it with the ability to effectively control the day-to-day operations of
the venture. Obviously, subject to applicable legal requirements, there are a number of methods that might be used to determine
the composition and control of the board of directors:

 • One of the parties may be given the right to designate such number of directors as might be necessary to control the board
of directors. For example, a party may have the right to designate three members of a five-person board of directors.

 • One of the parties will be given the right to designate a majority of the directors; however, certain actions cannot be
approved by the board without the consent of all of the directors. This is widely recommended for joint ventures since it
vests in one of the parties the ability to initiate actions and manage the day-to-day activities while preserving appropriate
protections for the non-controlling party.

 • One of the parties will be given the right to designate a majority of the directors subject to the risk that control will be
transferred to the other party on the occurrence of certain events. The transfer of control generally occurs when there is
a management problem; however, it may also occur when the venture has reached an objectively determinable level of
maturity and stability.

 • The parties may wish to provide for one or more mutually selected independent directors and implement a voting
procedure that vests final decision-making authority in the independent directors in those situations where the parties are
unable to reach a consensus. However, it may be difficult to locate persons willing to arbitrate disputes between the parties.

In addition to the board of directors, the senior management team of the joint venture plays a crucial role in how effective the
shared control model will be and whether or not the expectations of the parties will be realized. The most important decision
is the selection of the general manager of the joint venture, who may be referred to as the “chief executive officer,” “managing
director,” or “president.” A common method in this area is to provide from the outset for rotation of the position based on
objective measurements of the performance of the business of the joint venture. In many cases the local partner in an international
joint venture will have the right to designate the initial general manager subject, in most cases, to the right of the foreign entrant
to interview proposed candidates in advance to ensure that they are reasonably acceptable. Once the foreign entrant has had
an opportunity to gather information and experience in the new market, and the joint venture has grown to a specified size
in terms of revenues and/or employees, provision may be made for the foreign entrant to be assigned the right to designate
the general manager. This is a likely scenario if the foreign entrant also reserves the right to acquire the interest of the local
partner and turn the joint venture into a wholly-owned subsidiary. Another possibility is to plan on development of independent
leadership for the business which means that the general manager position will be awarded to qualified candidates that are
mutually agreed upon by the parties and who have no prior relationship with either of the parties. Balanced leadership may
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also be achieved by allowing one party to designate the general manager while the other party has the right to select the chair

of the board of directors. 1

The parties need to strike an appropriate balance between permitting the officers and managers of the joint venture to make
appropriate decisions regarding the operation of the enterprise and reserving the right, as the owners of the venture, to review
and approve certain matters. The matters that are subject to the “shared control” of the owners, thereby requiring approval
of both parties, should be limited to those items that are material to the performance of the venture, since making numerous
actions subject to a unanimous vote will diminish, or even eliminate, the ability of the venture to quickly respond to appropriate
business opportunities and changes in competitive and other environmental conditions.

While there are seemingly endless possibilities for the listing of items that might require the unanimous consent of the parties
—or a supermajority vote of the board of directors—the following matters are typically considered:

 • Capital expenditures or indebtedness in excess of a specified dollar amount at any one time, other than as provided in
the annual operating budget.

 • Contractual commitments, including sales of assets, that exceed a specified dollar amount or which are otherwise outside
of the ordinary course of business.

 • Approval of the annual operating budget and annual capital expenditure budget of the joint venture, as well as any
amendments thereto.

 • Any amendment to the charter documents, the management or shareholders' agreement, or any contract between the joint
venture and one of the parties.

 • Any decision regarding declaration of dividends or reinvestment of earnings.

 • Any decision regarding the liquidation, merger, other business combination or sale of substantially all the assets of the
joint venture.

Evidence indicates that the shared control model, for all of its potential advantages, carries a higher risk of failure than the
operator model. In spite of the steps that can and should be taken by the parties to identify and manage conflicts, a joint
venture working under the shared control model often becomes paralyzed by the inability to make and execute important
operational decisions. Also, since many employees working within an international joint venture are initially taken from the
local partner there are dangers associated with the fact that such employees continue to have strong ties outside of the joint
venture organization and, in fact, may actually have ongoing reporting relationships to colleagues working in the local partner.
The keys to overcoming the risks of using the shared control model appears to be active participation of the board members and
implementation of staffing policies, as described below, that ensure that the foreign entrant participates in and learns from the
joint venture experience from the beginning. In addition, a joint venture that uses the shared control model should implement
some of the precautions used in contractual strategic alliances to ensure that procedures are in place to manage “deadlocks” and
the possibility that one of the parties may wish to make an early exit from the venture.
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1 The parties obviously can select from a variety of alternatives apart from what is mentioned in the text. For example, one of the

parties may be given the right to designate the general manager, while the other party may be allowed to appoint the senior technical

officer. Another method for aligning control with functional expertise and responsibility is to appoint one or more subcommittees of

the board to monitor activities such as manufacturing or distribution and allow the party with primary responsibility for those areas

to appoint a majority of the subcommittee members.
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§ 250:17. Autonomous model

As the descriptive name implies, the “autonomous” model is used when the parties have agreed that the joint venture will operate
as an independent entity free of an excessive level of direct and daily controls imposed by one or both of the parties. While the
autonomous model may be implemented at the time the joint venture is formed the more likely scenario is autonomy will come
after the operating or shared control models have been deployed and the joint venture has reached the point where it can be self-
sustaining and the parties are satisfied that they can delegate authority while still receiving information about the business of the
joint venture and access to needed outputs of the joint venture (e.g., products, raw materials, and/or manufacturing services).
Parties to an international joint venture that need a high level of cross-border coordination are unlikely to allow the joint venture
to migrate to the autonomous model since they need quick access to the outputs of the joint venture to satisfy needs in other
areas of their global network. As noted above, the operator model combined with a buyout option is the preferred strategy for
those types of companies.
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§ 250:18. Governance structures for joint ventures conducted as a limited liability company

When using an LLC to conduct a joint venture, the parties must determine whether the LLC should be member-managed or
manager-managed. The statutory default rule is member-management; however, the members may provide in the governing
documents for the joint venture LLC that the day-to-day activities of the business will be directed by one or more managers
elected by a specified vote of the members. It is common for the parties to a joint venture LLC to form a management board,
sometimes referred to as a “board of directors,” that consists of representatives from each of the members and is vested with
authority to manage the LLC business in accordance with the business plan agreed upon in advance by the members. As is the
case with a close corporation, the members will place restrictions on the authority of the managers and will retain the right to
review and approve certain major decisions regarding the LLC; however, the members must be mindful that these procedures
will only have effect internally and will not prevent a third party from accepting the decision of a manager as binding on the
LLC in circumstances where it is reasonable for the third party to believe that the manager had the authority to make such a
decision. Another variation on the manager-managed structure that may be used in a joint venture LLC following the operator
model is the appointment of one of the members as the managing member with rights to perform specified activities relating
to day-to-day operation of the LLC business.

The default rule under the LLC statutes is that most of the decisions relating to management of the LLC can be made by
a majority vote of the group that has management authority (i.e., the members or the managers); however, there are certain
decisions that would require unanimous approval unless a different voting hurdle has been included in the governing documents.
In either case, in the absence of a contrary provision in the governing documents, votes are allocated on a per capita basis.
The LLC allows the members to establish voting requirements that mirror those that have traditionally been included in the
documents for joint ventures that have been formed as partnerships or corporations. For example, unanimous approval of the
members may be required for major decisions such as approval of the annual plan and budget for the joint venture; however,
decisions regarding use of funds within the boundaries of a budget that has been previously approved by unanimous consent
of the members may be made by a majority of the managers or even by a single manager to which authority for such decisions
has been delegated in the governing documents.

As with corporation statutes, the LLC statutes specify the fiduciary duties of members and managers. The general rule is that
LLC members and managers will not be liable to the LLC or each other if their actions in the course of managing the LLC are
believed in good faith to be in the best interests of the LLC, subject to a prudent person standard of care. An LLC member is not
liable to a manager-managed LLC or to any other member of the LLC solely by reason of acting in the capacity as a member.
It is possible for the members of an LLC to include provisions in the governing documents of the LLC that purport to expand,
restrict or eliminate any duties and liabilities of members or managers; however, statutes preclude the members from including
provisions that indemnify members or managers for intentional misconduct or knowing violations of law. The default rules in
the LLC statutes also require that LLC transactions that create conflicts of interest for members or managers must be approved
by disinterested persons; however, it is possible for the members to vary these procedures by contract.
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§ 250:19. Methods for allocating control

The relative interests of the parties in the profits of the corporation, which is usually determined by their ownership of those
classes of shares which are entitled to share in any distributions made by the corporation, need not dictate the degree of actual
control exercised by the parties. While a majority interest in the profits of the enterprise might well mandate the assumption of
control, there are situations where the nature of the party's contribution to the enterprise or local laws will require that the party
having a minority interest in the profits of the corporation be able to control certain of its activities. Several different factors
need to be considered in the course of allocating control of the joint venture, including the functional and operational objectives
of the venture; the level within the corporate structure at which decisions should be made and responsibilities placed; the degree
to which the success of the venture is depending upon the use of “shared control,” or unanimous voting requirements, each
of which are discussed elsewhere in this chapter; and the key commitments of each of the parties and the major business and
technical milestones that must be achieved in order for the venture to prosper.

The parties should focus upon the key functional and operational objectives of the venture and attempt to allocate responsibilities
in a manner that takes into account which party possesses the requisite expertise necessary for achieving those objectives. In
most cases, control should be allocated in relation to their respective substantive contributions to the venture, although the
non-expert party must be given the opportunity to review major actions proposed by the controlling party. Therefore, a party
contributing technology to the enterprise should have the primary right to control its use in development efforts and a party with
responsibility for sale and distribution of the joint venture's products should be given primary authority over various marketing
matters. Serious consideration must also be given to the appropriate scope of authority to be exercised by the shareholders, the
directors and the officers and managers of the venture. If the success of the venture depends upon its ability to move rapidly
to exploit opportunities in the local marketplace, it probably makes sense to delegate a good deal of discretion of the officers
and managers of the venture, with the role of the directors and shareholders being confined to periodic performance reviews.
Alternatively, in those cases where the development of the venture involves completion of a series of tasks or the purpose
of the venture is the exchange of functional knowledge and expertise, an effort should be made to establish shared decision-
making procedures. Finally, the parties must identify the crucial financial and technical commitments of the venture as well as
the manner in which the performance of the venture is to be monitored and assessed. In the course of developing the overall
strategic business plan for the venture, care must be taken to identify material and largely irreversible commitments of cash
and other resources, as well as the key technical and financial objectives of the venture. Each item provides an opportunity to
assess the management and control of the venture and should require close consultation and agreement between the parties.
In some cases, it may be appropriate to abandon or modify the original business plan or transfer control of the venture from
one party to another.

The parties are free to establish and maintain any appropriate distinctions between their interest in the assets and profits of the
venture on the one hand and their right to exercise control over the operations of the venture on the other hand. For example,
parties that each contribute a relatively equal amount of cash and assets to the joint venture and agree that profits and distributions
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will be shared equally (i.e., “50-50”) may nonetheless allocate control over certain decisions in a manner that departs from
shared control. For example, one of the following procedures may be used by the parties:

 (a) Each party might be issued a separate class of stock in the corporation with distinct rights to vote on the election of
directors as well as on certain other matters relating to the corporation. For example, one party might be issued a class
of stock having the right to elect a majority of the members of the board of directors while the other party might be
issued a class of stock providing and the right to approve certain major actions relating to the affairs of the corporation.
Alternatively, the parties may utilize different classes of voting and non-voting stock, while retaining the proportional
economic interest in the profits of the venture evidenced by the value of the contributions made by the parties. Local
corporate law may well require separate class votes on a number of matters, although the parties are free to broaden the
list provided by statute.

 (b) The parties might enter into a contractual agreement providing for the right of each of the parties to designate specific
officers and managers of the corporation. For example, one party might be given the right to designate the chief executive
officer of the corporation and the other party might be given the right to designate the chief financial or technical officer
of the corporation.

 (c) Even in those cases where the parties share nominal control of the board of directors, agreement might be reached as
to the delegation of decisions in specified areas to a subcommittee of the board of directors controlled by the party having
the expertise in that area. For example, decisions regarding research and development activities might be left to the chief
technical officer of the corporation, appointed by the party with expertise in that area, and a subcommittee of the board
of directors controlled by representatives of the appropriate party.

The third procedure mentioned above, formation of subcommittees to oversee specific functional and technical areas associated
with joint venture operations, is particularly popular among joint ventures focusing on technology- and manufacturing-based
activities. The subcommittees develop plans for the areas they oversee, select qualified managers and, when necessary, serve
as the point of first engagement for resolution of disputes between the parties relating to the particular area. The hope is that
by delegating responsibility for resolving disputes over technical or functional matters to, or by being able to seek guidance
from, a subcommittee whose members have specialized knowledge and experience, the joint venture can quickly and efficiently
address differences of opinion and stay on top of important technical issues. Of course, if a subcommittee gets bogged down in
an impasse the issues can be elevated to the full board of directors and eventually addressed, and hopefully resolved, using the
dispute resolution mechanisms that the parties have created for important joint venture issues and decisions.

Subcommittees allow a party with a particular interest in an area related to the joint venture activities to have a greater say
in decisions in that area. In addition, a subcommittee is usually better positioned to facilitate coordination between personnel
working directly for the joint ventures and staff working on similar issues within the organizational structure of each of the
parties. For example, a research and development subcommittee can facilitate exchanges of information between joint venture
scientists and engineers and technology specialists working for one or both of the parties to the joint venture. Creation of
subcommittees also permits the joint venture to recruit independent members who have specialized expertise in a particular
area. As is the case with the full board of directors, subcommittees should establish a schedule and structure that allows the
members to achieve the goals of the subcommittee and adequate resources should be allowed to each subcommittee to allow
it to make the desired contribution.

While we have assumed that the parties have an equal interest in the profits of the corporation, it is often the case that one of
the parties will have a greater interest in the profits or that the corporation will be owned by more than two parties, at least one
of which has a profit interest which is less than that of one of the other parties. Even in those cases, it is possible to utilize one
of the mechanisms described above to provide a party with a minority profit interest with effective control of the corporation.
In addition, local corporate law may provide certain voting rights to minority shareholders which effectively grant them the
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right to veto actions taken by the majority shareholder, either directly or by virtue of the right of the minority shareholders to
demand an appraisal of the value of their shares and the repurchase of their interest at the specified value by the corporation.
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Footnotes
* Alan S. Gutterman is the founder and principal of Gutterman Law & Business (www.alangutterman.com) and the director of the

GL&B Institute for Management Training and Studies. He received his A.B., M.B.A., and J.D. from the University of California at

Berkeley, a D.B.A. from Golden Gate University and a Ph.D. in Law from the University of Cambridge in the United Kingdom.
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