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today’s global marketplace makes it hard to en-
ter new markets without a local presence. However, if the commercial 
viability of the new market is uncertain, establishing an office or sales 
force is not cost-effective. One solution may be retention of a sales 
agent who markets your client’s products on a commission basis, or a 
distributor who purchases and resells the products at a profit. 

As in-house counsel, you often learn of the existence of a potential 
sales agent only when your employer brings you a demand letter from 
that entity threatening legal action or seeking damages for wrongful 
termination. Your employer might be seeking to take advantage of a 
commercial opportunity offered by another entity, or to sell directly into 
the market itself. Perhaps it wishes to cease all sales into the market, 
or to modify its product offering. The demand letter alleges that an 
exclusive agency relationship has been established, and that your client 
is obligated to continue supply of the product and payment of commis-
sions in support of that relationship. Damages asserted include various 
reliance type arguments: the third party has long-term, non-cancelable 
customer contracts that it must fulfill, or has engaged in various costly 
initiatives in order to build the market. When you ask your client for 
the relevant documentation you receive a handful of orders and emails. 
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The “reactive” agency
You may find that your client has been 

doing business with the agent for months 
or even years, without any written contract. 
Orders may have been placed consistently, 
or sporadically, but always with payment 
of a commission. The asserted evidence 
consists of correspondence, frequently initi-
ated by the third party, describing herself 
as the client’s “agent” or using terms such 
as “exclusive.” Client representatives who 
do not understand the legal significance of 
the words may echo this language. Third 
parties may request letters to provide “au-
thorization” or “introduction,” even before 
they place the first order, which are then 
used as evidence of a more formal relation-
ship. In many jurisdictions, this paper trail 
is sufficient to legally establish the agency 
relationship, without providing your client 
any certainty as to scope. 

Once an agency is established, local law, 
frequently called “dealer protection” legisla-
tion, may provide valuable protections to 
the agent. The governments in some coun-
tries feared that local companies were being 
used by large multinationals to develop a 
market for their products, and once the market was estab-
lished, the larger company would jettison the local agent 
without recognizing the value of the investment made by 
the agent. In one country, a letter of introduction received 
by a local entity was sufficient to prove the agency relation-
ship, which, under local law, could only be terminated on 
notice provided within a certain specified time period each 
year, with payment of a termination fee. Generally, these 
legal protections are applicable to agents only. A distributor 
(also called a “buy/sell distributor”), compensated based 
on profit made on direct sales rather than commissions, is 
ordinarily treated differently, with greater freedom allowed 
to the parties to contract as they elect.

In many European countries, an agency relationship 
can be terminated without cause only on written notice. 
One month for each year is common, but the notice period 
can be much longer. In addition, the agent must receive a 
termination payment, often called a “termination indem-
nity,” frequently based on the commissions received over 
the prior three to five years. If the agent can demonstrate 
that it incurred expenses in promoting or establishing the 
market, it also may claim those expenses as damages. These 
legal protections cannot be disclaimed by contract as a mat-
ter of public policy. Further, without demonstrated breach 
of written, objective performance standards (e.g., annual 

volume requirements), poor performance 
alone is not sufficient to render the termi-
nation for cause and thereby negate the 
need to pay a termination indemnity and 
damages.

Many Latin and Caribbean countries 
have similar laws. In addition to requir-
ing notice and termination payments, 
the law might set the jurisdiction for any 
dispute in the venue where the agent is 
located. In one country, for example, 
termination without cause requires 
payment for all losses incurred by the 
agent as a result of the loss of business, 
including but not limited to salaries, the 
promotion value of the services provid-
ed and the gross profits over the prior 
five years. In some countries, a decision 
not to renew, even if contractually al-
lowed, also triggers termination pay-
ments. At times, local law might require 
registration of a formal written contract 
in order for enforcement against third 
parties, and in some limited jurisdic-
tions, the lack of a registered contract 
might not bar enforcement of the agent’s 
rights under law.

The “proactive” agency
The better business solution is a careful selection of an 

agent through a due diligence process designed to ad-
dress the special risks inherent in the use of this type of 
intermediary. The first step is to be sure that the potential 
agent is identified from reliable sources. In many cases, 
US companies rely on their own business connections or 
those of their trade associations. Alternatively, reference 
may be made to two services that are operated by the US 
Department of Commerce: the Agent/Distributor Service, 
which includes a custom-made search for agents; and the 
Department of Commerce Trade Fairs, which are designed 
to promote US products and manufacturers worldwide. 
Other resources available to the manufacturer are the 
international trade departments of state governments, the 
local chamber of commerce, international departments of 
US banks, and attorneys and accountants with contacts in 
the foreign country.

Once a candidate has been identified, a US company 
should investigate the following:
• What is the reputation of the agent in the local mar-

ket? The company should seek and obtain trade and 
banking references and speak with other US compa-
nies who have used the representative. Information 
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may also be available from US government sources 
in the foreign country. It may be possible to hire a 
local independent consultant to prepare a background 
report on the representative.

• What is the overall business profile of the representa-
tive? This is particularly important when agents are 
expected to bring an established network of customers 
to the arrangement. Find out how many years the repre-
sentative has been in business; how many employees are 
engaged in sales and marketing activities; what strate-
gies and methods are used to promote the products 
of foreign manufacturers; and how the representative 
stacks up against local competitors.

• Is the representative able to provide competitive 
information on the local marketplace? While a local 
agent may be an appropriate entry strategy for a US 
company, the representative should be able to pro-
vide the company with sufficient information about 
the marketplace to allow the company to determine 
whether some other sales approach (e.g., direct sales 
or establishment of a local subsidiary) might be appro-
priate and cost-effective.

• What can the representative offer in terms of local sup-
port for the company? Local agents should be able to 
assist the company in obtaining appointment with key 
customers in the country. Also, while agents will not be 
purchasing the products, they should have solid work-
ing relationships with local parties involved in import 
activities, including customs clearance and transport of 
the products within the foreign country.
Another important issue to consider is the risk profile 

associated with entering into an arrangement with the 
agent. Relationships with foreign agents and distributors 
carry substantial potential risks for US companies — they 
will be held legally accountable for illegal or unethical 
activities of their representatives. It is essential that US 
companies conduct a due diligence assessment of the com-
pliance procedures used by prospective agents, as well as 
an investigation of any history of legal issues with respect 
to the agent. US companies cannot simply rely on contrac-
tual representations regarding compliance with applicable 
laws and regulations. Company personnel must be trained 
to recognize common “red flags,” including requests for: 
payments in cash to a different country or entity; commis-
sions or payments not in line with the market; unneces-
sary or redundant third parties; and poorly documented or 
unusual reimbursements.

Obviously there are a number of questions and issues 
to consider. In general, however, an agent should not be 
selected unless and until the company has a clear idea of 
the agent’s plans for promoting the company’s products, 
and the parties have reached agreement on revenue, 
profitability and market share objectives. The company 
should be clear from the beginning about what it is hop-
ing to attain in terms of sales over a specified period and 
the agent should be able to demonstrate that it will be 
able to achieve those goals. In order to pass this test, the 
agent should provide evidence that it has the necessary 
trained personnel, facilities and resources to devote to 
the arrangement. 

Another important part of this preliminary due diligence 
is meeting the principal officers of the agent, vetting their 
qualifications and backgrounds, and making sure that there 
is the right “chemistry” between the persons responsible for 
managing the arrangement. During these meetings an ef-
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fort should be made to understand the overall organization-
al structure of the agent, the long-term strategic objectives 
of the agent, the cultural norms understood and followed 
by the agent’s officers and employees, and the processes 
that the representative has implemented for communicating 
with customers and the manufacturers they work for in the 
target market. All of this should be rolled up into a formal 
business plan, incorporated into the agency agreement and 
available to the US company as a reference point — in the 
event that the relationship does not develop as planned and 
there is a need to terminate the agency.

Legal and regulatory considerations
There are a number of legal issues you should take 

into account in commencing sales through sales agents in 
foreign markets. For example, areas of potential concern 
under the local laws of the foreign country where the 
sales will occur include the following:
• Determine what the actual legal relationship is classi-

fied as, pursuant to local laws. Rather than classifying 
the relationship as an agency relationship, local law 
may classify it as an employment, dealer or distribu-
tor relationship. This may have significant impact. For 
example, with regards to employment relationships, the 
statutory scheme is more stringent and the liability is 
much greater for your company.

• Local laws regarding the relationship between the US 
seller and any local agents, including those that regulate 
term and termination, may require that local law gov-
ern the contractual relationship, and restrict the seller’s 
ability to limit the local party’s right to compete with 
the seller after termination.

• Intellectual property laws in the foreign country may 
determine the protection available for the US seller’s 
patents, trademarks and other intellectual property 
once its products have been sold into the market.

• Local laws may give agents who are natural persons 
the protections available to employees under local labor 
laws, including employee benefits and rules relating to 
termination of the employment relationship.

• Local laws may restrict the ability of foreign parties 
to appoint an agent or may impose agent registration 
requirements.

• Local antitrust or competition statutes might consider 
an agency or distribution arrangement as creating a 
restriction on competition.
US sellers must also always consider the possible 

application and effect of certain US laws, including the 
Foreign Corrupt Practices Act (FCPA), export controls 
and the anti-boycott rules. 

Competition and exclusivity
The key terms of the sales agency agreement usually 

concern the type of engagement (i.e., exclusivity), the 
agents compensation, the scope of the authority of the 
agent to bind the principal, the terms of product sales, 
the duties and obligations of the agent with respect to 
promotion of the products and other actions in the local 
marketplace, and the term of the agreement and termina-
tion procedures. 

All of these issues are important, however, two of the 
most vexing are exclusivity and competition. Is your com-
pany willing to limit its ability to sell into the market, 
and how is that market defined? In fact, care should be 
exercised to narrowly define exclusivity, as courts tend 
to give a broad construction of the grant of exclusivity 
in agency agreements. Additionally a grant of exclusiv-
ity, unless expressly stated otherwise, prohibits the client 
from making sales itself or through its subsidiaries. In 
situations where no contract exists, an agent may have 
a strong case for exclusivity based on prior dealings or 
common market practice. 

Competition law must be considered. EU law, for 
example, does not allow the prohibition of passive sales 
when a customer outside of its selling territory contacts 
an agent. Similarly, your client might wish to restrict the 
agent from selling competing or substitute products in 
a geographic area and/or a certain time period, which 
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might be an unreasonable restriction on trade in some 
jurisdictions. Much like the differences between the 
states in the United States, local country law might  
limit the ability to enforce a post-termination non-com-
pete. Each country may have differing interpretations  
of what is a reasonable restriction. For instance, France 
is more inclined to find that a non-compete clause cover-
ing the entire territory of the country is excessive and 
not reasonable. 

Thinking to your end game
The key to managing these relationships is to be cog-

nizant from day one through the potential final day of the 
relationship. A good first step for the in-house lawyer is 
to frequently meet with the export sales team, or whoever 
is responsible for sales in markets in which your company 
does not have offices or local sales personnel, to get an 
understanding of how these sales are being made. If sales 
are being made on a commission basis, greater research 
into the local legal environment is required. 

The in-house lawyer should also ensure that business 
clients understand that agencies pose unique challenges 
and may be difficult to terminate. Training to prevent es-
tablishment of agencies by correspondence, unfortunate 

word choice or course of dealing is key. Lastly, in-house 
counsel can assist the client in determining when to pro-
ceed with contracting, and can include strong, objective 
performance standards, which will promote the business 
goals underlying the relationship and allow for termina-
tion on default. 

If the relationship already appears to be established 
without the benefit of a contract, the situation giving 
rise to the demand letter might be an opportunity to 
negotiate an exit to the relationship (although likely 
with payment of some termination fee), or to negoti-
ate a formal contract if there is a desire to continue a 
relationship. At times, the client might elect instead to 
exit the market more slowly, allowing the agent to meet 
its long-term customer contracts, with a gradual reduc-
tion in business over a period of years. Ideally, a strategy 
for exit complements the business goals for the market. 
Although it might seem that the client has little bar-
gaining power in the face of a de facto relationship, an 
understanding of local law and a properly timed notice 
of termination might allow for a mutually acceptable 
negotiated resolution.  

Have a comment on this article? Email editorinchief@acc.com. 
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